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ANNUAL  REPORT  FISCAL  YEAR  1991 


I.        INTRODUCTION  -  STATEMENT  OF  THE  COMMISSION'S  RESPONSIBILITIES 

The  Labor  Relations  Commission  is  a  quasi-judicial  agency 
whose  purpose  is  to  ensure  the  prompt,  peaceful,  and  fair 
resolution  of  labor  disputes  by  enforcing  the  labor  relations  laws 
of  the  Commonwealth.  As  the  state  counterpart  to  the  National 
Labor  Relations  Board,  the  Commission  administers  the  Public 
Employee  Bargaining  Law  and  the  Private  Sector  Collective 
Bargaining  Law,  General  Laws  Chapter  150E  and  150A  respectively. 
These  laws  give  employees  of  state  and  local  government,  and 
employees  of  private  businesses  which  do  not  come  within  the 
jurisdiction  of  the  NLRB  the  right  and  protection: 

to  form,  join,  or  participate  in  a  union  or  association; 

to  bargain  collectively  over  terms  and  conditions  of 
employment  such  as  wages,  hours  and  benefits; 

to  engage  in  other  concerted  activity  for  mutual  aid  and 
protection;  and 

to  refrain  from  participating  in  any  of  these  activities. 

The  Commission  has  existed  since  1937,  and  its  jurisdiction 
has  been  expanded  frequently.  The  legislature  has  granted  full 
collective  bargaining  rights  to  state,  county  and  municipal 
employees  in  the  executive  and  judicial  branches  of  government. 
Approximately  98%  of  the  Commission's  caseload  deals  with  labor 
matters  affecting  public  employees  and  2%  of  the  caseload  concerns 
the  employees  of  private  employers.  By  guaranteeing  to  employees 
the  right  to  choose  freely  whether  or  not  to  be  represented  by  a 
union  and  by  impartially  adjudicating  claims  between  employees, 
employers  and  unions,  the  Commission  ensures  that  labor  and 
management  live  within  the  strictures  of  the  state's  collective 
bargaining  laws.  Through  its  case  resolution  techniques  the 
Commission  establishes  labor  relations  policy  for  public  employees 
throughout  Massachusetts. 

Pursuant  to  its  responsibility  to  ensure  the  timely,  peaceful, 
and  fair  resolution  of  labor  disputes,  the  Commission  performs  the 
following  primary  functions: 
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1 .       Disposition  of  Unfair  Labor  Practice  Charges 


The  Commission  adjudicates  charges  of  unfair  labor  practices 
as  defined  by  the  Laws.  For  example,  charges  may  be  filed  by 
either  a  union  or  an  employer  alleging  that  the  opposing  party  has 
not  bargained  in  good  faith.  A  charge  may  be  filed  by  an 
individual  against  an  employer  claiming  that  the  employer  has 
discriminated  against  her  or  him  because  of  her  or  his  union 
activity.  Charges  may  also  stem  from  allegations  by  individuals 
that  their  union  has  not  represented  them  fairly. 

Whenever  an  employee,  union,  or  employer  files  a  charge  with 
the  Commission  claiming  that  either  an  employer  or  union  has 
committed  an  unfair  labor  practice,  an  agent  of  the  Commission 
conducts  a  fact-finding  investigation.  After  reviewing  the  facts 
alleged  and  legal  arguments  of  the  parties  the  Commission 
determines  whether  it  has  "probable  cause"  to  issue  a  complaint  and 
conduct  a  hearing.  If  the  charge  is  dismissed  without  a  hearing, 
the  charging  party  may  request  reconsideration  of  the  matter  by  the 
Commission.  If  the  Commission  affirms  the  dismissal  the  charging 
party  may    seek  judicial  review  in  the  state  Appeals  Court. 

If  the  Commission  determines  that  probable  cause  exists  to 
believe  that  the  law  has  been  violated,  a  complaint  is  issued  and 
a  public  hearing  is  conducted.  At  the  hearing,  the  parties  may  be 
represented  by  counsel,  witnesses  are  sworn  and  evidence  is  taken. 
Following  the  hearing  each  side  has  the  opportunity  either  to  file 
briefs  or  to  offer  closing  arguments. 

The  hearing  officer  may  issue  either  a  decision  or  recommended 
findings  of  fact.  Either  may  be  reviewed  by  the  full  Commission. 
Final  Commission  decisions  may  be  appealed  to  the  Massachusetts 
Appeals  Court. 

The  budget  crisis  affecting  state,  county  and  municipal 
finances  has  resulted  in  a  substantial  increase  in  the  number  of 
cases  filed  with  the  Commission.  As  public  employers  lay  off 
workers,  change  hours,  consolidate  operations  or  eliminate  services 
their  actions  may  prompt  employees  and  unions  to  file  prohibited 
practice  charges.  Public  employers  file  charges  to  ascertain  the 
extent  of  their  bargaining  obligations  or  to  deter  unions  from 
engaging  in  prohibited  practices.  The  increase  in  charges  filed 
with  the  Commission  coincided  with  the  Commission's  own  budget 
reductions  and  consequent  reductions  in  staff.  As  a  result,  the 
Commission  has  pared  its  operations  to  the  smallest  staffing  level 
in  the  past  twenty  years  (i.e.,  since  before  enactment  of  G.L. 
C.150E,  the  comprehensive  public  sector  collective  bargaining  law)  . 
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To  cope  with  the  disparity  between  the  Commission's  caseload 
and  its  staffing  the  agency  has  relied  upon  the  dedication  of  its 
staff  to  make  an  extra  effort  to  serve  the  public.  The  commitment, 
of  the  staff,  however,  cannot  alone  compensate  for  the  reduced 
resources.  Therefore,  the  Commission  also  has  instituted  a  number 
of  procedural  changes  designed  to  reduce  time  spent  on  individual 
cases . 

During  FY  1991  the  Commission  conducted  a  comprehensive  self- 
evaluation  designed  to  analyze  every  function.  This  rigorous  self- 
evaluation  identified  several  areas  in  which  cost-and  time-saving 
improvements  could  be  made.  The  Commission  promulgated  new 
regulations  to  implement  these  improvements  and  announced  its 
intent  to  experiment  with  a  new  investigatory  process  beginning  in 
FY  1992.  The  Commission  also  revitalized  a  long-standing  deferral 
policy  to  encourage  parties  to  a  collective  bargaining  agreement 
to  use  the  services  of  private  arbitrators  in  cases  that  can  be 
resolved  through  contract  interpretation  rather  than  through  law 
enforcement  action.  The  Commission's  proactive  management  of  its 
caseload  has  controlled  the  increase  in  case  filings  to  some 
extent;  and  the  procedural  innovations  have  yielded  savings  in 
case-handling  time  and  cost.  Nonetheless,  the  caseload  continues 
to  outpace  available  staff  resources. 

All  hearing  officer  and  final  Commission  decisions  are  written 
and  are  periodically  published  for  the  benefit  of  the  public  and 
the  labor  community  in  the  Massachusetts  Labor  Cases,  a  private 
reporter  service.  Excerpts  of  the  decisions  are  also  published  in 
Mass.  Lawyer's  Weekly.  National  Public  Employment  Reporter. 
Government  Employee  Relations  Report,  Labor  Relations  Reporter,  and 
Public  Employee  Bargaining.  The  Commission's  decisions  guide  the 
conduct  of  collective  bargaining  and  the  relationship  between  labor 
and  management  throughout  the  Commonwealth. 


2 .       Conduct  of  Representation  Elections  and  Bargaining  Unit 
Determination 

The  Commission  conducts  secret  ballot  elections  so  that 
employees  may  choose  whether  to  be  represented  by  a  union. 
Elections  are  conducted  whenever  (1)  one  or  more  employee 
organizations  claim  to  represent  a  substantial  number  of  employees 
in  an  appropriate  unit;  (2)  an  employee  organization  petitions  the 
Commission  alleging  that  a  substantial  number  of  employees  wish  to 
be  represented  by  the  petitioner;  or  (3)  a  substantial  number  of 
employees  in  a  bargaining  unit  allege  that  the  exclusive 
representative  no  longer  represents  a  majority  of  the  employees. 
Elections  may  be  conducted  "on  site"  or  by  mail  ballot  procedures 
depending  on  the  size  of  the  unit  and  the  relative  cost  of  each 
type  of  election. 
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By  law,  the  Commission  also  must  determine  what  bargaining 
unit  is  "appropriate"  for  collective  bargaining.  The  agency  must 
consider  the  "community  of  interest"  that  exists  between  different 
classifications  of  employees,  the  efficiency  of  the  employer's 
operations,  and  the  interests  of  employees  in  "effective" 
representation.  The  Commission  assists  the  parties  to  reach 
agreement  concerning  an  appropriate  unit.  When  no  agreement  is 
possible,  however,  the  Commission  holds  a  hearing  and  issues  a 
written  decision. 


3 .       Prevention  and  Termination  of  Strikes 

Strikes  by  the  employees  of  most  public  employers  are  illegal 
under  General  Laws  Chapter  150E.  When  a  public  employer  believes 
that  a  strike  has  occurred  or  is  imminent,  the  employer  may  file 
a  petition  with  the  Commission  for  an  investigation.  The 
Commission  quickly  investigates  and  decides  whether  an  unlawful 
strike  is  occurring  or  about  to  occur.  If  unlawful  strike  activity 
is  found  the  Commission  directs  striking  employees  back  to  work  and 
issues  other  orders  designed  to  help  the  parties  resolve  the 
underlying  dispute.  Most  strikes  end  after  issuance  of  the 
Commission's  order,  but  judicial  enforcement  of  the  order  sometimes 
necessitates  Superior  Court  litigation  which  can  result  in  court- 
imposed  sanctions  against  strikers. 


4 .       Agency  Service  Fee  Determinations 

Chapter  150E  allows  public  employers  to  enter  into  collective 
bargaining  agreements  which  require  non-union  employees  covered  by 
the  agreement  to  pay  an  agency  service  fee  to  the  union, 
"commensurate  with  the  cost  of  collective  bargaining  and  contract 
administration,"  as  a  condition  of  continued  employment.  Employees 
may  challenge  the  amount  of  the  annual  agency  service  fee  by  filing 
an  "amount"  charge  with  the  Commission.  Such  charges  require  a 
detailed  evaluation  of  the  union's  expenses.  The  Commission 
encourages  the  fee-paying  employee  and  the  union  to  submit  these 
fact-based  disputes  to  a  voluntary  arbitration  process.  Any 
arbitration  award  would  be  reviewed  by  the  Commission  to  ensure 
that  the  legal  rights  of  the  parties  are  protected.  To  date, 
however,  the  parties  have  declined  to  use  the  services  of  an 
arbitrator  to  resolve  their  factual  disputes.  Employees  also  may 
challenge  a  union's  legal  right  to  collect  a  fee  by  filing  a 
validity  charge  with  the  Commission.  Hundreds  of  charges  are  filed 
each  year  raising  questions  of  constitutional  rights,  auditing  and 
accounting  practices  as  well  as  some  labor  policy  issues.  The 
Commission's  rulings  have  set  precedent  in  this  emerging  area  of 
the  law. 
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5 .       Court  Litigation 


Parties  to  final  decisions  issued  by  the  Commission  may  appeal 
the  decision  directly  to  the  Massachusetts  Appeals  Court.  For  this 
reason  the  Commission  functions  like  a  trial-level  court  for  labor 
relations  cases.  Further  appellate  review  may  be  sought  before  the 
Massachusetts  Supreme  Judicial  Court.  In  addition,  the  Commission 
may  bring  suit  in  the  Appeals  Court  to  enforce  compliance  with 
final  decisions  of  the  Agency.  Although  the  Appeals  Court  has 
original  jurisdiction  over  Commission  final  orders,  the  Supreme 
Judicial  Court  often  takes  cases  directly  on  appeal  either  at  the 
request  of  a  party  or  on  its  own  motion.  The  Commission  also 
occasionally  must  seek  judicial  enforcement  in  Superior  Court  of 
orders  directing  public  employees  to  cease  engaging  in  illegal 
strike  activities. 

Commission  staff  attorneys  represent  the  Commission  and 
conduct  all  of  the  agency's  litigation.  The  Commission's  ability 
to  respond  to  the  number  and  variety  of  litigation  demands  has  been 
enhanced  by  the  increasing  level  of  experience  of  Commission  staff 
and  the  monitoring  of  all  aspects  of  case  handling  in  the 
litigation  area.  Commission  decisions  enjoy  an  extraordinary 
enforcement  rate  in  the  courts. 


6.       Other  Responsibilities 

The  Commission  processes  unit  clarification  petitions  and 
requests  for  binding  arbitration.  Clarification  petitions  may  be 
filed  by  an  employee  organization  or  an  employer  for  the  purpose 
of  clarifying  or  amending  a  recognized  or  certified  bargaining 
unit. 

Massachusetts  law  specifies  that  a  party  to  a  collective 
bargaining  agreement  that  does  not  contain  a  grievance  procedure 
culminating  in  final  and  binding  arbitration,  may  petition  the 
Commission  to  order  grievance  arbitration.  These  "Requests  For 
Binding  Arbitration"  are  processed  quickly  by  the  Commission  to 
assist  the  parties  to  resolve  their  grievances. 

Sections  13  and  14  of  Chapter  150E  require  the  Labor  Relations 
Commission  to  maintain  a  list  of  employee  organizations  and  the 
bargaining  units  they  represent.  The  Commission  requires  labor 
organizations  to  provide  the  following  information:  the  name  and 
address  of  current  officers,  address  where  notices  can  be  sent, 
date  of  organization,  date  of  certification,  and  expiration  date 
of  signed  agreements.  Each  organization  must  also  file  an  annual 
report  with  the  Commission  containing:  "the  aims  and  objectives 
of  such  organization,  the  scale  of  dues,  initiation  fees,  fines  and 
assessments  to  be  charged  to  the  members,  and  the  annual  salaries 
to  be  paid  officers."  Budget  constraints  preclude  institution  of 
a  "tickler"   system  to  remind  labor  organizations  of  their  filing 
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obligations.  Instead  the  Commission  relies  upon  various  internal 
case-processing  incentives  to  encourage  compliance  with  the  filing 
requirements . 

Section  7  of  Chapter  150E  also  requires  public  employers  to 
file  copies  of  all  collective  bargaining  agreements  with  the 
Commission.  Budget  constraints  limit  the  Commission's  ability  to 
enforce  this  requirement  to  the  collection  of  collective  bargaining 
agreements  related  to  pending  cases. 


7 .       Caseload  summary 

As  case  statistics  indicate,  the  Commission  primarily  serves 
the  public  sector  population  including  individual  employees, 
unions,  and  employers.  Public  employment  statistics  retrieved  from 
the  findings  of  the  1987  Census  of  Governments,  Survey  of 
Government  Employment1  disclose  that  of  the  total  number  of  full- 
time  and  part-time  public  employees,  69.3  percent  or  227,648,  were 
represented  in  bargaining  units.  As  of  October  1987,  the  number 
of  public  employee  bargaining  units  in  state  and  local  governments, 
including  school  districts  and  special  districts,  was  2,563,  an 
increase  of  411,  or  19  percent,   from  October  1982. 

During  fiscal  year  1991,  1,180  cases  were  filed  with  the  Labor 
Relations  Commission.  Of  these,  1,164,  or  99%,  were  filed  pursuant 
to  the  agency's  public  sector  collective  bargaining  jurisdiction 
under  General  Laws  Chapter  150E.  The  remaining  16  cases  dealt  with 
the  Commission's  authority  under  General  Laws  Chapter  150A. 


8 .       Agency  Priorities 

The  Commission's  highest  priority  is  to  enforce  the  state's 
collective  bargaining  laws  and  to  promote  productive  labor 
relations  by  resolving  cases  filed  with  the  Commission  as  quickly 
as  possible.  Time  required  to  resolve  a  case  varies  depending  upon 
the  nature  of  the  legal  claims,  the  resources  of  the  parties  and 
the  resources  of  the  Commission.  As  the  Commission's  staff  has 
been  reduced  significantly  in  response  to  the  Commission's  budget 
reductions  more  labor  disputes  throughout  the  state  have  spawned 
a  dramatic  increase  in  the  number  of  charges  filed  with  the 
Commission.  Each  charge  requires  docketing  and  clerical  time; 
investigation  and  deliberation  time;  preparation  of  a  complaint  or 
dismissal  order;  and,  when  the  charges  are  deemed  sufficiently 
meritorious,  a  hearing  with  detailed  factual  findings  and  a  legal 


U.S.  Department  of  Commerce,  Bureau  of  Census.  1987 
Census  of  Government,  v. 3,  no. 3,  "Labor-Management  Relations  in 
State  and  Local  Governments".     Washington,   D.C.,  June  1991. 
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decision,  followed  by  time  for  appeals.  Constitutional  principles 
of  due  process  dictate  each  step  in  the  procedure;  but  the 
Commission  has  implemented  techniques  designed  to  reduce  the  agency 
personnel  time  required  to  perform  each  step.  During  FY  1992  the 
Commission  will  continue  to  aggressively  evaluate  every  step  of  the 
process  to  ensure  that  the  greatest  efficiency  is  achieved. 

Simultaneously  the  Commission  is  committed  to  quality.  By 
delivering  clear  legal  opinions  that  provide  guidance  to  the  labor- 
management  community,  the  Commission  attempts  not  only  to  resolve 
the  specific  legal  controversy  that  is  the  subject  of  the  decision, 
but  also  to  establish  clear  legal  precedent  that  will  guide  other 
parties  in  the  conduct  of  their  labor  relations. 

The  Commission  continues  to  emphasize  case  settlement  as  a 
means  to  improve  productivity  by  resolving  cases  without  time- 
consuming  litigation.  Case  settlement  rates  have  remained  high, 
but  the  fiscal  constraints  on  public  employers  significantly  impair 
the  ability  of  an  employer  to  settle  any  case  involving  a  monetary 
remedy.  Since  most  cases  require  a  monetary  remedy,  settlement 
rates  have  fallen. 

In  addition,  the  Commission  has  achieved  other  productivity 
improvements  through  streamlining  case-handling  functions.  The 
Commission's  caseload  continues  to  outpace  the  agency's  severely 
reduced  staffing  level.  Other  priorities  include  reducing  the 
number  of  prohibited  practices  by  providing  a  preventive  education 
program  to  large  employing  units;  issuing  decisions  in  "lead"  cases 
designed  to  resolve  several  charges  at  once;  and  helping  litigants 
to  understand  their  litigation  responsibilities  in  order  to  reduce 
trial  time. 


II.      STRUCTURE  OF  THE  COMMISSION 

The  Commission  consists  of  three  members  who  are  appointed  by 
the  Governor  for  staggered  five-year  terms.  One  Commissioner  is 
designated  as  chairperson.  Any  member  of  the  Commission  may  be 
removed  by  the  governor,  upon  notice  and  hearing,  for  neglect  of 
duty  or  malfeasance  in  office,  but  for  no  other  cause.  The 
Commission  has  the  authority  to  make,  amend  and  rescind  such  rules 
and  regulations  as  may  be  necessary  to  carry  out  the  provisions  of 
the  law.  The  Commissioners  manage  the  Commission,  hear  and  decide 
cases  pending  before  the  agency,  authorize  all  litigation,  and 
manage  all  personnel.     For  administrative  purposes  the  Commission 
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is  within,  but  not  subject  to  the  jurisdiction  of,  the  Executive 
Office  of  Labor.  During  FY  1991  two  Commissioners  left  the  agency 
and  no  quorum  was  available  for  more  than  one  month.  Despite  the 
hiatus  caused  by  lack  of  a  quorum,  the  agency  worked  hard  to  resume 
full  operations  as  quickly  as  possible  and  avoided  the  disruption 
of  public  services. 

The  Executive  Secretary  directs  and  supervises  certain 
employees  of  the  Commission.  She  or  he  assists  the  Commissioners 
in  budgetary  and  other  administrative  matters,  informs  the 
Commission  of  the  status  of  all  matters  pending  before  it,  and 
maintains  a  permanent  record  of  the  disposition  of  cases.  The 
Assistant  to  the  Executive  Secretary  supervises  all  case  scheduling 
at  the  Commission. 

The  Chief  Counsel  directs  and  supervises  the  legal  staff  in 
their  duties  of  investigating  cases,  conducting  hearings,  and 
writing  decisions.  He  or  she  also  serves  as  the  Commissioners' 
principal  legal  advisor.  The  Deputy  Chief  Counsel  supervises  the 
legal  staff  with  respect  to  all  litigation  before  the  courts  of  the 
Commonwealth . 

The  staff  attorneys  and  examiners,  designated  by  the 
Commission  as  its  agents,  investigate  and  hear  cases,  and  write 
decisions.  Attorneys  may  also  appear  and  represent  the  Commission 
in  any  court  proceeding.  Election  Specialists  conduct  on-site  and 
mail  ballot  representation  elections. 

The  administrative  support  staff  docket  all  cases,  type  all 
notices,  decisions  and  court  briefs,  tabulate  statistics,  and 
process  all  internal  and  external  records  handled  by  the 
Commission,   including  personnel  and  purchasing  records. 


III.    PUBLIC  INFORMATION/COMMUNITY  RELATIONS 

The  Commission  understands  that  employees,  unions  and 
employers  are  better  able  to  comply  with  the  law  when  they 
understand  their  statutory  rights  and  responsibilities.  By 
providing  information  to  the  public  and  meeting  with  groups  of 
employers  and  employees  the  Commission  attempts  to  reduce  the 
numbers  of  charges  filed.  The  Commission  has  authored  A  Guide  to 
the  Public  Employee  Collective  Bargaining  Law  which  explains 
Commission  procedures,  summarizes  decisions  and  includes  the  text 
of  the  law  and  the  Commission's  regulations.  The  Guide  is 
published  and  sold  by  the  University  of  Massachusetts  Institute  of 
Government  Services  and  used  extensively  by  the  public. 

Although  the  Commission  can  no  longer  afford  to  fund  a  public 
information  officer  position,  staff  are  assigned  to  "Officer  of  the 
Day"  duty.  Each  day  a  staff  member  is  assigned  to  aid  the  many 
people  who   call   or  walk   into   the   Commission  with  labor-related 
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problems.  Although  the  Commission  cannot  always  solve  such 
problems,  the  "Officer  of  the  Day"  provides  accurate  information 
to  assist  the  public.  The  "Officer  of  the  Day"  also  answers 
questions  from  the  press  concerning  the  status  of  various  cases 
before  the  Commission.  The  Commission  receives  approximately  100 
public  information  inquiries  daily  and  has  installed  a  special 
employment  law  information  tape-recording  to  accurately  answer 
hundreds  of  telephone  inquiries  while  saving  staff  time. 

The  Commission  also  supplies  information  to  three  local 
professional  publications  to  inform  practitioners  in  the  field  of 
public  sector  labor  relations.  The  Massachusetts  Labor  Relations 
Reporter  publishes  information  concerning  decisions,  court  cases, 
hearings,  elections,  complaints,  and  all  other  activities; 
Massachusetts  Labor  Cases  prints  all  Commission  decisions  in  full; 
and  Massachusetts  Lawyers  Weekly  prints  summaries  of  Commission 
decisions.  Commission  decisions  are  also  frequently  reported  in 
national  publications,  including  Government  Employee  Relations 
Reporter,  the  Bureau  of  National  Affairs  Labor  Relations  Reference 
Manual,  and  the  Commerce  Clearing  House  Labor  Cases. 

Commission  agents  travel  across  the  state  in  an  effort  to  make 
the  Commission's  services  more  accessible.  Most  elections  are 
conducted  at  the  place  of  employment.  Commission  agents  also 
travel  occasionally  to  the  western  part  of  the  state  to  conduct 
investigations  and  hearings,  and  the  Commission  has  provided 
training  to  large  groups  of  constituents  to  prevent  prohibited 
practices . 


IV.      ADMINISTRATIVE  DECISION  HIGHLIGHTS 


The  issue  before  the  Commission  in  SEIU,  Local  254,  17  MLC 
1107  (1990)  was  whether  the  Union  had  breached  its  duty  of  fair 
representation  to  an  employee  who  had  failed  to  maintain  his 
membership  and  pay  his  dues.  The  Union  had  sent  the  charging 
party,  who  was  a  nonmember,  a  letter  that  stated  that  it  was  not 
the  Union's  policy  to  pursue  arbitration  "for  former  members  who 
have  not  maintained  their  dues."  Although  the  Union  argued  that 
its  decision  not  to  arbitrate  was  motivated  by  other  lawful 
reasons,  the  Commission  concluded  that  the  evidence  showed  that 
"but  for"  the  charging  party's  dues  status,  the  Union  would  have 
arbitrated  his  grievance.  Accordingly,  the  Commission  held  that 
the  Union's  action,  which  was  motivated  by  the  charging  party's 
union  membership  status  constituted  unlawful  discrimination  within 
the  meaning  of  Section  10(b)(1)   of  Chapter  150E. 
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Citing  Quincv  Citv  Employees  Union.  H.L.P.E..15  MLC  1340 
(1989) ,  the  Commission  noted  that  the  traditional  remedy  would  be 
an  order  directing  the  Union  to  take  all  steps  necessary  to  have 
the  charging  party's  grievance  resolved,  including  requesting  the 
employer  to  arbitrate  the  grievance  at  the  Union's  expense  or  to 
provide  the  charging  party  with  the  remedy  that  would  have  been 
sought  from  an  arbitrator.  If  the  employer  then  declined  to 
proceed  to  arbitration,  the  Union  would  then  be  liable  for  the 
losses  that  directly  resulted  from  the  Union's  unlawful  refusal  to 
process  the  grievance.  Because  the  damages  at  issue  in  that  case 
were  significantly  smaller  than  those  in  Quincv  Citv  Employees 
Union.  H.L.P.E. .  however,  the  Commission  determined  that  the  Union 
could  elect  simply  to  make  the  charging  party  whole  for  the  lost 
pay  he  sought  through  his  grievance,  without  having  to  request  the 
employer  to  arbitrate. 

The  issue  in  Framingham  Public  Schools.  17  MLC  1233  (1990)  was 
whether  the  permanent  part-time  secretary  to  the  Superintendent  of 
Schools  was  a  confidential  employee  within  the  meaning  of  G.  L.  ch. 
150E,  Section  1.  At  the  outset,  the  Commission  reiterated  the 
requirement  that,  to  be  considered  confidential,  an  employee  must 
have  a  substantial  relationship  with  a  managerial  employee  so  that 
there  is  a  routine  expectation  of  confidentiality.  Further,  the 
Commission  noted  that  the  confidential  exception  would  be  narrowly 
construed  to  preclude  as  few  employees  as  possible  from  collective 
bargaining,  while  not  harming  the  employer's  ability  to  manage  its 
operation.  The  evidence  revealed  that  the  secretary  worked  in 
close  contact  with  a  full-time  administrative  assistant  to  the 
Superintendent,  who  participated  with  developing  and  assessing 
collective  bargaining  proposals.  The  Commission  noted  that  the 
secretary  at  issue  might  xerox  back  up  material  in  preparation  for 
School  Committee  executive  sessions  and  grievance  hearings. 
Further,  both  the  secretary  and  the  administrative  assistant  had 
access  to  and  used  filing  cabinets  in  which  confidential 
information  was  kept.  Therefore,  the  Commission  concluded  that  the 
part-time  secretarial  position  was  confidential  within  the  meaning 
of  Section  1  of  the  Law. 

Pittsfield  School  Committee.  17  MLC  1369  (1990)  also  raised 
an  issue  about  the  confidential  status  of  two  positions.  The 
Commission  determined  that  the  Secretary  to  the  Budget  Officer  was 
a  confidential  position  because  the  incumbent  of  that  position  had 
access  to  a  budget  book  containing  supporting  materials  for  each 
line  item  of  the  School  Committee's  budget  and  had  access  to 
figures  that  represented  the  amounts  that  the  School  Committee 
projected  and  budgeted  for  salary  increases  for  the  bargaining 
units.  Similarly,  the  Commission  found  the  Secretary  to  the 
Assistant  Superintendent  of  Operations  to  be  confidential  within 
the  meaning  of  Section  1  because  the  incumbent  processed  incoming 
and  outgoing  mail,  including  material  that  the  Assistant 
Superintendent  of  Operations  received  regarding  labor  relations  in 
the  secretary's  own  and  other  bargaining  units. 
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In  City  of  Ouincv,  17  MLC  1603  (1991)  ,  the  Commission 
considered  whether  the  employer  had  repudiated  a  collective 
bargaining  agreement  by  paying  secretaries  at  the  City's  hospital 
at  a  rate  different  from  that  in  the  collective  bargaining 
agreement  covering  a  City-wide  clerical,  technical,  and 
administrative  bargaining  unit,  which  includes  the  hospital 
secretaries.  The  evidence  revealed  that  the  agreements  in  effect 
between  1979  and  1987  included  a  unified  pay  scale  for  all 
secretaries  in  the  City.  However,  since  1983,  the  hospital 
secretaries  had  been  paid  at  a  rate  different  from  that  contained 
in  the  applicable  collective  bargaining  agreements.  Further,  there 
was  evidence  that  a  joint  study  committee  established  pursuant  to 
the  parties 1  most  recent  agreement  to  handle  upgrades  and 
reclassifications  established  the  disputed  rate.  Therefore,  the 
Commission  concluded  that  the  City  had  not  repudiated  the  agreement 
because  the  evidence  did  not  establish  that  the  parties  had  agreed 
to  apply  the  pay  rate  in  the  City-wide  agreement  to  secretaries  at 
the  hospital.  To  the  contrary,  the  Commission  concluded,  the 
disputed  pay  rate  was  established  through  an  agreement  reached  by 
the  joint  study  committee  pursuant  to  the  parties'  collective 
bargaining  agreement. 

In  Local  285.  SEIU.  17  MLC  1610  (1991),  the  Commission  re- 
affirmed its  holding  in  Holbrook  Education  Association.  14  MLC  1737 
(1988)  that  an  unlawful  work  stoppage  designed  to  affect  the 
conduct  of  negotiations  is  a  violation  of  Sections  10(b) (2)  and  (1) 
of  G.L.  ch.  150E. 

The  Commission  considered  whether  pending  unfair  labor 
practice  charges  would  block  the  processing  of  a  representation 
petition  in  Commonwealth  of  Massachusetts.  17  MLC  1650  (1991)  .2  In 
October  1989,  the  Commission  had  certified  the  Massachusetts 
Correction  Officers  Federated  Union  (MCOFU)  as  the  exclusive 
collective  bargaining  representative  of  correction  officers  in 
state  bargaining  unit  4.  On  October  3,  1990,  AFSCME ,  Council  93 
filed  a  petition  seeking  to  represent  those  employees.  MCOFU 
alleged  that  pending  prohibited  labor  practice  charges  filed  by  it 
during  the  certification  year  should  "block"  AFSCME 's  petition. 

The  pending  charges  filed  by  MCOFU  alleged,  inter  alia  that 
the  Commonwealth  had  terminated  certain  health  and  welfare  trust 
coverage  without  giving  MCOFU  prior  notice  or  an  opportunity  to 
bargain;  that  the  Commonwealth  had  failed  to  submit  wage  proposals 
until  eight  months  after  bargaining  began;  that  the  Commonwealth 
failed  to  arbitrate  grievances  with  MCOFU;  and  that  the 
Commonwealth  had  made  various  changes  in  working  conditions  without 


Commissioner  Hayward  recused  himself  from  any  consideration 
of  this  case. 
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notice  or  an  opportunity  to  bargain.  The  Commission  had  found 
probable  cause  to  issue  complaints  on  each  of  those  charges. 

The  Commission  determined  that  the  conduct  alleged  in  those 
charges  would  sufficiently  taint  the  election  process.  Further, 
the  Commission  observed  that  the  potential  remedy  in  some  of  those 
cases  might  include  a  bargaining  order  that  would  effectively 
extend  the  "certification  year,"  thereby  continuing  the  irrebutably 
presumed  majority  status  of  MCOFU  and  precluding  a  question  of 
representation.  Accordingly,  the  Commission  declined  to  proceed 
further  with  AFSCME's  petition. 

In  Citv  of  Boston,  17  MLC  1711  (1991),  the  City  and  the  Union 
representing  its  superior  officers  had  agreed  to  binding  interest 
arbitration     concerning     transferring     employees.  The  City 

transferred  two  employees  after  receiving  the  interest  arbitration 
award  that  precluded  these  transfers.  Further,  the  City  failed  to 
rescind  those  transfers  for  a  period  of  time  after  the  arbitrator 
clarified  the  effective  date  of  his  award.  Finally,  the  City 
delayed  signing  the  underlying  collective  bargaining  agreement  it 
had  reached  with  the  Union  in  an  attempt  to  gain  concessions  from 
the  Union  concerning  the  transfer  language.  Based  on  these  facts, 
the  Commission  concluded  that  the  City  had  violated  Section 
10(a)(5)  and  (1)  of  the  Law  by  refusing  to  rescind  the  transfers 
after  receiving  the  arbitrator's  clarified  award  and  by  its  delay 
in  executing  and  implementing  that  award. 


V.        SELECTED  LITIGATION 


A  small  number  of  the  Commission's  hundreds  of  case  decisions 
are  litigated  at  the  Supreme  Judicial  Court  and  the  Appeals  Court 
each  year.  A  few  of  the  litigated  cases  are  summarized  for  fiscal 
year  1991. 

Supreme  Judicial  Court 

Service  Employees  International  Union.  Local  509  v.  Labor 
Relations  Commission,  410  Mass.  141  (1991)  affirmed  in  major  part 
a  decision  of  the  Commission  finding  that  a  public  employer  and 
union  can  orally  agree  to  amend  a  collective  bargaining  agreement 
and  supersede  rights  contained  in  a  statute  listed  in  G.L.C.150E, 
Sec. 7(d).  The  Court  remanded  the  matter  to  the  Commission  on  the 
sole  issue  of  whether  the  chairman  of  the  Alliance,  of  which  Local 
509,   SEIU  is  a  member,   had  apparent  authority  to  bind  Local  509. 
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The  Appeals  Court 


Nina  Pattison  v.  Labor  Relations  Commission  (consolidated 
with)  Ouincv  City  Employees  Union.  H.L.P.E.  v.  Labor  Relations 
Commission)  ,  30  Mass.App.Ct.  9  (1991)  fur,  rev .  den.  409  Mass.  1104 
(1991),  affirmed  a  Commission  decision  finding  that  a  union 
breached  its  duty  to  fairly  represent  an  employee  by  refusing  to 
assist  her  in  grieving  her  termination  because  she  had  not  joined 
the  union  but  that  the  employee  lacked  standing  to  charge  the 
employer  with  a  refusal  to  bargain  in  good  faith.  The  case  was 
remanded  to  the  Commission  for  the  limited  purpose  of  permitting 
the  union  to  offer  additional  evidence  on  the  issue  of  the  merits 
of  the  employee's  grievance. 

Other  cases,  decided  by  the  Appeals  Court  pursuant  to  its  summary 
disposition  procedure,  included  Allan  J.  Day  v.  Labor  Relations 
Commission.  29  Mass.App.Ct.  1107  (1990);  Carol  Robbins  v.  Labor 
Relations  Commission,  29  Mass.App.Ct.  1116  (1991);  Metropol itan 
District  Commission  v.  Labor  Relations  Commission.  30  Mass.App.Ct. 
1106  (1991)  and  George  Morris  v.  Labor  Relations  Commmission.  30 
Mass.App.Ct.    1110  (1991). 


VI.      MAJOR  REPRESENTATION  ELECTI0N8 

The    following    illustrates    some    of    the   many  representation 
cases  resolved  by  the  Commission: 


FISCAL  YEAR  1991 

9/6/90  Boston  Water  and  Sewer  Commission  -  MCR-3985 
On  July  20,  1990,  the  Commission  approved  an  Agreement  for  Consent 
Election  in  a  bargaining  unit  consisting  of  all  administrative  and 
technical  employees  employed  by  the  Boston  Water  and  Sewer 
Commission.  In  a  secret  ballot  election  conducted  on  August  16, 
1990,  a  majority  of  the  45  ballots  cast  selected  Office  and 
Professional  Employees  International  Union,  Local  6,  AFL-CIO  as  the 
exclusive  bargaining  representative. 

10/31/90     R.E.A.D.S.   Collaborative  -  MCR-3988 

On  September  6,  1990,  the  Commission  approved  an  Agreement  for 
Consent  Election  in  a  bargaining  unit  consisting  of  all  educational 
support  staff  employed  by  the  R.E.A.D.S.  Collaborative.  In  a 
secret  ballot  election  conducted  on  October  4,  1990,  a  majority  of 
the  20  ballots  cast  selected  Massachusetts  Teachers  Association/NEA 
as  the  exclusive  bargaining  representative. 


13 


12/26/90     Citv  of  Somerville  -  MCR-4009 

On  November  20,  1990,  the  Commission  approved  an  Agreement  of 
Consent  Election  in  a  bargaining  unit  consisting  of  all  police 
superior  officers  employed  by  the  City  of  Somerville.  In  a  secret 
ballot  election  conducted  on  December  12,  1990,  a  majority  of  the 
27  ballots  cast  selected  the  Somerville  Police  Superior  Officers 
Association  as  the  exclusive  bargaining  representative. 

1/22/91       Lowell  Housing  Authority  -  MCR-3992 

On  December  4,  1990,  the  Commission  approved  an  Agreement  for 
Consent  Election  in  bargaining  units  consisting  of  all 
administrative  employees  (Unit  A)  and  all  clerical  employees  (Unit 
B)  employed  by  the  Lowell  Housing  Authority.  In  a  secret  ballot 
election  conducted  on  January  9,  1991,  a  majority  of  the  23  ballots 
cast  in  Unit  A  and  the  majority  of  the  21  ballots  cast  in  Unit  B 
selected  American  Federation  of  State,  County  and  Municipal 
Employees,  Council  93,  AFL-CIO  as  the  exclusive  bargaining 
representative . 

4/1/91        Essex  County  Commissioners  -  MCRE-2032 

On  January  25,  1991,  the  Commission  approved  an  Agreement  for 
Consent  Election  in  a  bargaining  unit  consisting  of  all  employees 
of  the  Essex  County  Sheriff's  department.  In  a  secret  ballot 
election  conducted  on  March  4,  1991,  a  majority  of  the  183  ballots 
cast  selected  Teamsters,  Local  42  as  the  exclusive  bargaining 
representative . 

4/1/91        Lowell  School  Committee  -  MCR-3995 

Pursuant  to  a  Commission  Decision  on  Appeal  of  a  Hearing  Officer's 
Decision  issued  on  February  5,  1991,  a  secret  ballot  election  was 
conducted  on  March  15,  1991  in  a  unit  consisting  of  all 
administrative  employees  employed  by  the  Lowell  School  Committee. 
A  majority  of  the  106  ballots  cast  selected  Lowell  School 
Administrators  Association  as  the  exclusive  bargaining 
representative . 

6/12/91      Massachusetts  Port  Authority  -  CR-3670 

On  May  1,  1991,  the  Commission  approved  an  Agreement  for  Consent 
Election  in  a  bargaining  unit  consisting  of  all  clerical  employees 
employed  by  the  Massachusetts  Port  Authority.  In  a  secret  ballot 
election  conducted  on  June  4,  1991,  a  majority  of  the  129  ballots 
cast  decided  to  remain  unorganized. 

6/14/91       Ludlow  School  Committee  -  MCR-4061 

On  May  3,  1991,  the  Commission  approved  an  Agreement  for  Consent 
Election  in  a  bargaining  unit  consisting  of  all  instructional  aides 
employed  by  the  Ludlow  School  Committee.  In  a  secret  ballot 
election  conducted  on  May  28,  1991,  a  majority  of  the  27  ballots 
cast  selected  Local  566,  N.E.  Joint  Board,  R.W.D.S.U.,  AFL-CIO  as 
the  exclusive  bargaining  representative. 
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6/27/91       Lowell  School  Committee  -  MCR-4074 

On  May  22,  1991,  the  Commission  approved  an  Agreement  for  Consent 
Election  in  a  bargaining  unit  consisting  of  all  classroom  teachers 
employed  by  the  Lowell  School  Committee.  In  a  secret  ballot 
election  conducted  on  June  18,  1991,  a  majority  of  the  689  ballots 
cast  selected  Local  495,  United  Teachers  of  Lowell/MFT/AFT  as  the 
exclusive  bargaining  representative. 

6/28/91       Town  of  Norwell  -  MCR-4064 

On  May  16,  1991,  the  Commission  approved  an  Agreement  for  Consent 
Election  in  a  bargaining  unit  consisting  of  all  clerical, 
administrative  and  custodial  employees  of  the  Town  of  Norwell.  In 
a  secret  ballot  election  conducted  on  June  12,  1991,  a  majority  of 
the  30  ballots  cast  selected  Local  925,  Service  Employees 
International  Union,  AFL-CIO  as  the  exclusive  bargaining 
representative . 


VII.      SAMPLE  OF  STRIKE  INVESTIGATION  PETITIONS 

Fiscal  Year  1991 

Two   strike  petitions  were   filed  with  the  Commission  during 
Fiscal  Year  1991. 

SI-235        Winchester  School  Committee 

On  November  30,  1990  the  Winchester  School  Committee  filed  a 
petition  alleging  that  the  Winchester  Education  Association,  its 
officers  and  bargaining  team  members,  individually  and  in  their 
representative  capacity,  were  engaged  in  an  unlawful  work  stoppage 
in  violation  of  G.L.  C.150E,  Section  9A.  Following  an 
investigation,  the  Commission  issued  an  Interim  Order  finding  a 
violation  of  the  statute  and  ordering  the  teachers,  the 
Association,  and  the  named  individuals  to  cease  and  desist  from 
illegal  activities. 

SI-236         City  of  Somerville 

The  petition,  filed  by  the  City  of  Somerville  on  April  26,  1991, 
alleging  that  a  work  stoppage  or  withholding  of  services  had 
occurred  by  certain  employees  of  the  City  for  whom  the  Somerville 
Municipal  Employees  Association  is  the  certified  and/or  recognized 
bargaining  representative,  was  withdrawn  by  the  City  following  an 
investigation,  but  prior  to  any  determination  by  the  Commission. 
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EVOLUTION  OF  PUBLIC  EMPLOYEE  BARGAINING 


1935  Wagner  Act  (National  Labor  Relations  Act)  gave  collective 

bargaining  rights  to  private  sector  employees  in 
interstate  commerce. 

1937  Massachusetts  passes  Chapter  150A  extending  bargaining 

rights  to  private  sector  employees  within  the 
Commonwealth;  Labor  Relations  Commission  established. 

1958  All  public  employees  (except  police  officers)  granted  the 

right  to  join  unions  and  to  "present  proposals"  to  public 
employers.     Chapter  149,   Section  178D. 

1960  Employees  of  city  or  town  could  bargain  provided  that  the 

law  was  accepted  by  the  city  or  town.  There  were  no 
specific  procedures  for  elections  nor  the  manner  and 
method  of  bargaining.     Chapter  40,  Section  4C. 

1962  The  Massachusetts  Turnpike  Authority,  the  Massachusetts 

Port  Authority,  the  Massachusetts  Parking  Authority,  and 
the  Woods  Hole,  Martha's  Vineyard  and  Nantucket  Steamship 
Authority  became  subject  to  the  representation  and  unfair 
labor  practice  provisions  of  Chapter  150A. 

1964  State  employees  given  the  right  to  bargain  with  respect 

to  working  conditions  (but  not  wages).  Chapter  149, 
Section  178F.  However,  it  was  not  until  1965  when  the 
Director  of  Personnel  and  Standardization  promulgated  the 
rules  governing  recognition  of  employee  organizations  and 
collective  bargaining  negotiations  that  bargaining  took 
place. 

1964  Chapter  150A  amended  to  include  health  care  facilities 
as  "employers"  and  nurses  as  "employees." 

1965  Municipal  employees  given  the  right  to  bargain  about 
wages,  hours,  and  terms  and  conditions  of  employment. 
Chapter  149,  Sections  178G-N.  This  repealed  Chapter  40, 
Section  4C. 

1968  Chapter    150A    amended    to    expressly    include  private 

nonprofit  institutions  as  "employers"  and  nonprofessional 
employees  of  a  health  care  facility  or  of  private 
nonprofit  institutions  (except  members  of  religious 
orders)   as  "employees." 
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1969  Medonca  Commission  established  by  legislature  to  revise 

public  employee  bargaining  laws. 

1973  Most  public  employees  -  state  and  municipal  -  extended 
full  bargaining  rights  under  comprehensive  new  statute, 
Chapter  150E;  binding  arbitration  of  interest  disputes 
involving  police  and  fire  employees. 

1974  Chapter  150E  amended  to  strengthen  enforcement  powers  of 
Labor  Relations  Commission,  modify  union  unfair  labor 
practices,  modify  standards  for  exclusion  of  managerial 
employees. 

1975  LRC  issued  standards  for  appropriate  bargaining  units 
affecting  fifty-five  thousand  state  employees  in  more 
than  two  thousand  job  classifications.  Ten  statewide 
units  were  created — five  non-professional  and  five 
professional.  Statute  passed  providing  for  separate 
bargaining  unit  for  state  police.  [Employees  of  the 
University  of  Massachusetts,  and  the  state  and  community 
colleges  also  have  separate  units.] 

1977  Chapter  150E  extended  to  court  employees  in  the  judicial 

branch;  two  state-wide  units  (excepting  Middlesex  and 
Suffolk  Counties'  Superior  Court  court  officers) 
established  for  judicial  branch  employees. 

1977  Housing  authorities  and  their  employees  covered  by  the 

representation  and  prohibited  practice  sections  of 
Chapter  150E.  [Most  other  Authorities  remain  subject, 
to  varying  degrees,  to  Chapter  150A. ] 

1977  Joint  Labor-Management  Commission  established  to  oversee 

collective  bargaining  negotiations  and  impasses  involving 
municipal  police  officers  or  fire  fighters. 

1977  Agency  service  fee  provisions  are  clarified  to  require 

that  employee  organizations  provide  a  rebate  procedure 
and  to  indicate  which  expenditures  may  be  rebated  to 
employees. 

1980  "Proposition  2  1/2"  enacted,  repealing  final  and  binding 
arbitration  for  police  and  firefighter  contract 
negotiations. 

1981  Chapter  150E  amended  to  make  decisions  of  the  Labor 
Relations  Commission  reviewable  in  the  Appeals  Court. 

1981  Labor  Relations  Commission  empowered  to  refer  refusal  to 

bargain  cases  to  the  Board  of  Conciliation  and 
Arbitration  or  the  Joint  Labor-Management  Committee  for 
mediation. 
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1981  Section   11   of   Chapter   150E   amended  to   articulate  the 

standard  for  issuing  complaints  in  prohibited  practice 
cases . 

1981  The  definition  of  "employer"  or  "public  employer"  in 
Section  1  of  Chapter  150E  was  amended  to  specifically 
include  all  political  subdivisions,  with  limited 
exceptions.  In  addition,  the  definition  of  "professional 
employee"  in  Section  1  of  Chapter  150E  was  amended  to 
specifically  include  a  detective,  member  of  a  detective 
bureau  or  police  officer  who  is  primarily  engaged  in 
investigative  work  in  any  city  or  town  police  department 
which  employs  more  than  4  00  people. 

1982  LRC  issues  comprehensive  regulations  setting  forth  agency 
service  fee  procedures,  including  requirements  for  unions 
to  collect  a  fee  pursuant  to  Section  12  of  Chapter  150E 
and  for  employees  to  challenge  the  amount  or  validity  of 
the  fee. 

1983  Chapter  150A  amended  to  specifically  cover  private 
vendors  who  contract  with  the  state  or  its  political 
subdivisions  to  provide  certain  social  and  other 
services. 

1984  The  definition  of  "employer"  or  "public  employer"  in 
Section  1  of  Chapter  150E  was  amended  to  include  the 
newly  created  Massachusetts  Water  Resources  Authority. 

1986  Chapter  150E  amended  to  forbid  employers  from 
unilaterally  changing  employees'  wages,  hours  and  working 
conditions  until  the  collective  bargaining  process 
(including  mediation,  factfinding  or  arbitration,  if 
applicable)   has  been  completed. 

1987  Arbitration  reinstituted  for  police  and  firefighter 
contract  negotiations,  with  arbitration  awards  subject 
to  funding  by  the  legislative  body. 

1990  LRC  revises  regulations  to  clarify  procedures 

and  increase  efficiency. 
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DOCKET  CLASSIFICATION  CODES 
CASES  FILED  FISCAL  YEAR  1991 

FILED 
FY91 

MCR 

Petition  filed  by  or  on  behalf  of  municipal  employees 
seeking  certification  or  decertification  of  an 
Employee  Organization. 

86 

MCRE 

Municipal  Employer  seeks  to  resolve  claim  of 
representation  by  one  or  more  Employee  Organizations. 

1 

SCR 

Petition  by  or  on  behalf  of  employees  of  the 
Commonwealth  seeking  certification  or  decertification 
of  an  Employee  Organization. 

1 

SCRE 

State  Employer  seeks  to  resolve  claim  of  representation 
by  one  or  more  Employee  Organizations. 

0 

CR 

Petition  by  or  on  behalf  of  private  employees  seeking 
certification  or  decertification  of  an  Employee 
Organization . 

5 

CRE 

Private  Employer  seeks  to  resolve  claims  of 
representation  by  one  or  more  Employee  Organizations. 

0 

CAS 

Employee  Organization  or  Employer  seek  clarification  or 
amendment  of  recognized  or  certified  bargaining  unit. 

30 

MUP 



Charge  filed  by  individual  employees  or  Employee 
Organization  against  Municipal  Employer. 

545 

MUPL 

Charge  filed  by  Municipal  Employer  or  an  individual 
against  Employee  Organization. 

55 

SUP 

Charge  filed  by  individual  employees  or  Employee 
Organization  against  State  Employer. 

142 

SUPL 

Charge  filed  by  State  Employer  or  individual  against 
an  Employee  Organization. 

13 

UP 

Complaint  filed  by  individual  employees  or  Employee 
Organization  against  Private  Employer. 

9 

DPL 

Complaint  filed  by  Private  Employer  or  individual 
against  Employee  Organization. 

2 

ASF 

Charged  filed  by  Employee  against  an  Employee 
Organization  challenging  the  validity  and/or  amount 
of  an  agency  fee. 

277 

SI 

Petition  filed  by  a  Public  Employer  requesting  the 
Commission  to  investigate  strike  threat  by  employees. 

2 

RBA 

Employer  or  Employee  Organization  requests  Commission 
to  order  Binding  Arbitration.  Section  8  of  G.L.  C.150E. 

I 

1  8 

AO 

Petition  filed  by  either  party  to  collective  bargaining 
negotiations  seeking  an  advisory  ruling  to  determine  if 
a  written  bargaining  proposal  is  within  the  scope  of 
mandatory  negotiations.  Section  6  of  G.L.  C.150E. 

4 

TOTAL  OF  ALL  CASES  FILED  FY 

! 1,180 
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COMMONWEALTH  OF  MASSACHUSETTS 
LABOR  RELATIONS  COMMISSION 

FINANCIAL  STATEMENT  -  FISCAL  1991 


Received  from  General  Appropriation   $  897,620 

Executive  Branch  Reduction  {9.33%}    (  83,748) 

Employee  Furlough  Program1    (  22,644) 

Revised  General  Appropriation   $  791,228 


Expenditures: 

Salaries   $  737,180 

Travel   93  5 

Special  Services   967 

Supplies   29,654 

Equipment   2,89  0 

Rentals   8,555 

Other  Operating  Expenses   5,3  83 

Total  Expenditures   $  785,564 


Employee  Special  Leave  Savings    $  4,766 

Appropriation  Unexpended   898 

Total  Returned  to  State  Treasurer   $  5,664 


Miscellaneous  Income   $  9  34 


Chapter  6,  section  90  of  the  Acts  of  1991. 
1  Chapter  6,   section  90  of  the  Acts  of  1991. 


MASSACHUSETTS 
LABOR 
RELATIONS 
COMMISSION 


nun 


FISCAL  YEAR  1992 


MASSACHUSETTS  LABOR  RELATIONS  COMMISSION 


> 

TABLE  OF  CONTENTS 

I .  Introductions    1 

II.  Structure  of  the  Commission    6 

III.  Public  Information/ Community  Relations    7 

IV.  Appendix    8 


ANNUAL  REPORT  FISCAL  YEAR   19  9  2 


I.        INTRODUCTION  -  STATEMENT  OF  THE  COMMISSION'S  RESPONSIBILITIES 

The  Labor  Relations  Commission  is  a  quasi- judicial  agency 
whose  purpose  is  to  ensure  the  prompt,  peaceful,  and  fair 
resolution  of  labor  disputes  by  enforcing  the  labor  relations  laws 
of  the  Commonwealth.  As  the  state  counterpart  to  the  National 
Labor  Relations  Board,  the  Commission  administers  the  Public 
Employee  Bargaining  Law  and  the  Private  Sector  Collective 
Bargaining  Law,  General  Laws  Chapter  150E  and  150A  respectively. 
These  laws  give  employees  of  state  and  local  government,  and 
employees  of  private  businesses  which  do  not  come  within  the 
jurisdiction  of  the  NLRB  the  right  and  protection: 

to  form,  join,  or  participate  in  a  union  or  association; 

to  bargain  collectively  over  terms  and  conditions  of 
employment  such  as  wages,  hours  and  benefits; 

to  engage  in  other  concerted  activity  for  mutual  aid  and 
protection;  and 

to  refrain  from  participating  in  any  of  these  activities. 

The  Commission  has  existed  since  1937,  and  its  jurisdiction 
has  been  expanded  frequently.  The  legislature  has  granted  full 
collective  bargaining  rights  to  state,  county  and  municipal 
employees  in  the  executive  and  judicial  branches  of  government. 
Approximately  98%  of  the  Commission's  caseload  deals  with  labor 
matters  affecting  public  employees  and  2%  of  the  caseload  concerns 
the  employees  of  private  employers.  By  guaranteeing  to  employees 
the  right  to  choose  freely  whether  or  not  to  be  represented  by  a 
union  and  by  impartially  adjudicating  claims  between  employees, 
employers  and  unions,  the  Commission  ensures  that  labor  and 
management  live  within  the  strictures  of  the  state's  collective 
bargaining  laws.  Through  its  case  resolution  techniques  the 
Commission  establishes  labor  relations  policy  for  public  employees 
throughout  Massachusetts. 

Pursuant  to  its  responsibility  to  ensure  the  timely,  peaceful, 
and  fair  resolution  of  labor  disputes,  the  Commission  performs  the 
following  primary  functions: 
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1.       Disposition  of  Unfair  Labor  Practice  Charges 


The  Commission  adjudicates  charges  of  unfair  labor  practices 
as  defined  by  the  Laws.  For  example,  charges  may  be  filed  by 
either  a  union  or  an  employer  alleging  that  the  opposing  party  has 
not  bargained  in  good  faith.  A  charge  may  be  filed  by  an 
individual  against  an  employer  claiming  that  the  employer  has 
discriminated  against  her  or  him  because  of  her  or  his  union 
activity.  Charges  may  also  stem  from  allegations  by  individuals 
that  their  union  has  not  represented  them  fairly. 

Whenever  an  employee,  union,  or  employer  files  a  charge  with 
the  Commission  claiming  that  either  an  employer  or  union  has 
committed  an  unfair  labor  practice,  the  Commission  investigates  the 
charge  and  after  reviewing  the  facts  alleged  and  legal  arguments 
of  the  parties,  determines,  whether  it  has  "probable  cause"  to  issue 
a  complaint  and  conduct  a  hearing.  If  the  charge  is  dismissed 
without  a  hearing,  the  charging  party  may  request  reconsideration 
of  the  matter  by  the  Commission.  If  the  Commission  affirms  the 
dismissal  the  charging  party  may  seek  judicial  review  in  the 
Appeals  Court. 

If  the  Commission  determines  that  probable  cause  exists  to 
believe  that  the  law  has  been  violated,  a  complaint  is  issued  and 
a  public  hearing  is  conducted.  At  the  hearing,  the  parties  may  be 
represented  by  counsel,  witnesses  are  sworn  and  evidence  is  taken. 
Following  the  hearing  each  side  has  the  opportunity  either  to  file 
briefs  or  to  offer  closing  arguments. 

The  hearing  officer  may  issue  either  a  decision  or  recommended 
findings  of  fact.  Either  may  be  reviewed  by  the  full  Commission. 
Final  Commission  decisions  may  be  appealed  to  the  Massachusetts 
Appeals  Court. 

All  hearing  officer  and  final  Commission  decisions  are  written 
and  are  periodically  published  for  the  benefit  of  the  public  and 
the  labor  community  in  the  Massachusetts  Labor  Cases,  a  private 
reporter  service.  The  Commission's  decisions  are  also  available 
by  CD  ROM  subscription  through  the  Social  Law  Library.  Excerpts 
of  the  decisions  are  also  published  in  Mass.  Lawyer's  Weekly , 
National  Public  Employment  Reporter.  Government  Employee  Relations 
Report .  Labor  Relations  Reporter,  and  Public  Employee  Bargaining. 
The  Commission's  decisions  guide  the  conduct  of  collective 
bargaining  and  the  relationship  between  labor  and  management 
throughout  the  Commonwealth. 
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2 .       Conduct  of  Representation  Elections  and  Bargaining  Unit 
Determination 

The  Commission  conducts  secret  ballot  elections  so  that 
employees  may  choose  whether  to  be  represented  by  a  union. 
Elections  are  conducted  whenever  (1)  one  or  more  employee 
organizations  claim  to  represent  a  substantial  number  of  employees 
in  an  appropriate  unit;  (2)  an  employee  organization  petitions  the 
Commission  alleging  that  a  substantial  number  of  employees  wish  to 
be  represented  by  the  petitioner;  or  (3)  a  substantial  number  of 
employees  in  a  bargaining  unit  allege  that  the  exclusive 
representative  no  longer  represents  a  majority  of  the  employees. 
Elections  may  be  conducted  "on  site"  or  by  mail  ballot  procedures 
depending  on  the  size  of  the  unit  and  the  relative  cost  of  each 
type  of  election.  , 


By  law,  the  Commission  also  must  determine  what  bargaining 
unit  is  "appropriate"  for  collective  bargaining.  The  agency  must 
consider  the  "community  of  interest"  that  exists  between  different 
classifications  of  employees,  the  efficiency  of  the  employer's 
operations,  and  the  interests  of  employees  in  "effective" 
representation.  The  Commission  assists  the  parties  to  reach 
agreement  concerning  an  appropriate  unit.  When  no  agreement  is 
possible,  however,  the  Commission  holds  a  hearing  and  issues  a 
written  decision. 


3 .       Prevention  and  Termination  of  Strikes 

Strikes  by  the  employees  of  most  public  employers  are  illegal 
under  General  Laws  Chapter  150E.  When  a  public  employer  believes 
that  a  strike  has  occurred  or  is  imminent,  the  employer  may  file 
a  petition  with  the  Commission  for  an  investigation.  The 
Commission  quickly  investigates  and  decides  whether  an  unlawful 
strike  is  occurring  or  about  to  occur.  If  unlawful  strike  activity 
is  found  the  Commission  directs  striking  employees  back  to  work  and 
issues  other  orders  designed  to  help  the  parties  resolve  the 
underlying  dispute.  Most  strikes  end  after  issuance  of  the 
Commission's  order,  but  judicial  enforcement  of  the  order  sometimes 
necessitates  Superior  Court  litigation  which  can  result  in  court- 
imposed  sanctions  against  strikers. 


4 .       Agency  Service  Fee  Determinations 

Chapter  150E  allows  public  employers  to  enter  into  collective 
bargaining  agreements  which  require  non-union  employees  covered  by 
the  agreement  to  pay  an  agency  service  fee  to  the  union, 
"commensurate  with  the  cost  of  collective  bargaining  and  contract 
administration,"  as  a  condition  of  continued  employment.  Employees 
may  challenge  the  amount  of  the  annual  agency  service  fee  by  filing 
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an  "amount"  charge  with  the  Commission.  Such  charges  require  a 
detailed  evaluation  of  the  union's  expenses.  Employees  also  may 
challenge  a  union's  legal  right  to  collect  a  fee  by  filing  a 
validity  charge  with  the  Commission.  Hundreds  of  charges  are  filed 
each  year  raising  questions  of  constitutional  rights,  auditing  and 
accounting  practices  as  well  as  some  labor  policy  issues.  The 
Commission's  rulings  have  set  precedent  in  this  emerging  area  of 
the  law. 


5 .       Court  Litigation 

Parties  to  final  decisions  issued  by  the  Commission; may  appeal 
the  decision  directly  to  the  Massachusetts  Appeals  Court.  For  this 
reason  the  Commission  functions  like  a  trial-level  court  for  labor 
relations  cases.  Further  appellate  review  may  be  sought  before  the 
Massachusetts  Supreme  Judicial  Court.  In  addition,  the  Commission 
may  bring  suit  in  the  Appeals  Court  to  enforce  compliance  with 
final  decisions  of  the  Agency.  Although  the  Appeals  Court  has 
original  jurisdiction  over  Commission  final  orders,  the  Supreme 
Judicial  Court  often  takes  cases  directly  on  appeal  either  at  the 
request  of  a  party  or  on  its  own  motion.  The  Commission  also 
occasionally  must  seek  judicial  enforcement  in  Superior  Court  of 
orders  directing  public  employees  to  cease  engaging  in  illegal 
strike  activities.  Commission  staff  attorneys  represent  the 
Commission  and  conduct  all  of  the  agency's  litigation. 


6 .       Other  Responsibilities 

The  Commission  processes  unit  clarification  petitions  and 
requests  for  binding  arbitration.  Clarification  petitions  may  be 
filed  by  an  employee  organization  or  an  employer  for  the  purpose 
of  clarifying  or  amending  a  recognized  or  certified  bargaining 
unit. 

Massachusetts  law  specifies  that  a  party  to  a  collective 
bargaining  agreement  that  does  not  contain  a  grievance  procedure 
culminating  in  final  and  binding  arbitration,  may  petition  the 
Commission  to  order  grievance  arbitration.  These  "Requests  For 
Binding  Arbitration"  are  processed  quickly  by  the  Commission  to 
assist  the  parties  to  resolve  their  grievances. 

Sections  13  and  14  of  Chapter  150E  require  the  Labor  Relations 
Commission  to  maintain  a  list  of  employee  organizations  and  the 
bargaining  units  they  represent.  The  Commission  requires  labor 
organizations  to  provide  the  following  information:  the  name  and 
address  of  current  officers,  address  where  notices  can  be  sent, 
date  of  organization,  date  of  certification,  and  expiration  date 
of  signed  agreements.  Each  organization  must  also  file  an  annual 
report  with  the  Commission  containing:      "the  aims  and  objectives 
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of  such  organization,  the  scale  of  dues,  initiation  fees,  fines  and 
assessments  to  be  charged  to  the  members,  and  the  annual  salaries 
to  be  paid  officers."  Budget  constraints  preclude  institution  of 
a  "tickler"  system  to  remind  labor  organizations  of  their  filing 
obligations.  Instead  the  Commission  relies  upon  various  internal 
case-processing  incentives  to  encourage  compliance  with  the  filing 
requirements .  . 

Section  7  of  Chapter  150E  also  requires  public  employers  to 
file  copies  of  all  collective  bargaining  agreements  with  the 
Commission.  Budget  constraints  limit  the  Commission's  ability  to 
enforce  this  requirement  to  the  collection  of  collective  bargaining 
agreements  related  to  pending  cases. 


7 .       Caseload  summary 

As  case  statistics  indicate,  the  Commission  primarily  serves 
the  public  sector  population  including  individual  employees, 
unions,  and  employers.  Public  employment  statistics  retrieved  from 
the  findings  of  the  1987  Census  of  Governments,  Survey  of 
Government  Employment1  disclose  that  of  the  total  number  of  full- 
time  and  part-time  public  employees,  69.3  percent  or  227,648,  were 
represented  in  bargaining  units.  As  of  October  1987,  the  number 
of  public  employee  bargaining  units  in  state  and  local  governments, 
including  school  districts  and  special  districts,  was  2,563,  an 
increase  of  411,   or  19  percent,   from  October  1982. 

During  fiscal  year  1992,  1,104  cases  were  filed  with  the  Labor 
Relations  Commission.  Of  these,  .1,086  ,  or  98%,  were  filed  pursuant 
to  the  agency's  public  sector  collective  bargaining  jurisdiction 
under  General  Laws  Chapter  15 OE.  The  remaining  18 T  cases  dealt  with 
the  Commission's  authority  under  General  Laws  Chapter  150A. 


8 .      Agency  Priorities 

The  Commission's  highest  priority  is  to  enforce  the  state's 
collective  bargaining  laws  and  to  promote  productive  labor 
relations  by  resolving  cases  filed  with  the  Commission  as  quickly 
as  possible.  Time  required  to  resolve  a  case  varies  depending  upon 
the  nature  of  the  legal  claims,  the  resources  of  the  parties  and 
the  resources  of  the  Commission.  Each  charge  requires  docketing 
and  clerical  time;  investigation  and  deliberation  time;  preparation 
of  a  complaint  or  dismissal  order;  and,  when  the  charges  are  deemed 
sufficiently  meritorious,  a  hearing  with  detailed  factual  findings 


U.S.  Department  of  Commerce,  Bureau  of  Census.  1987 
Census  of  Government,  v. 3,  no. 3,  "Labor-Management  Relations  in 
State  and  Local  Governments".     Washington,   D.C.,  June  1991. 
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and  a  legal  decision,  followed  by  time  for  appeals.  Constitutional 
principles  of  due  process  dictate  each  step  in  the  procedure;  but 
the  Commission  has  implemented  techniques  designed  to  reduce  the 
agency  personnel  time  required  to  perform  each  step.  During  FY 
1993  the  Commission  will  implement  additional  changes  to  improve 
efficiency. 

Simultaneously  the  Commission  is  committed  to  quality.  By 
delivering  clear  legal  opinions  that  provide  guidance  to  the  labor- 
management  community,  the  Commission  attempts  not  only  to  resolve 
the  specific  legal  controversy  that  is  the  subject  of  the  decision, 
but  also  to  establish  clear  legal  precedent  that  will  guide  other 
parties  in  the  conduct  of  their  labor  relations.  The  Commission 
continues  to  emphasize  case  settlement  as  a  means  to  improve 
productivity  by  resolving  cases  without  time-consuming  litigation. 


II.      STRUCTURE  OF  THE  COMMISSION 

The  Commission  consists  of  three  members  who  are  appointed  by 
the  Governor  for  staggered  five-year  terms.  One  Commissioner  is 
designated  as  chairperson.  Any  member  of  the  Commission  may  be 
removed  by  the  governor,  upon  notice  and  hearing,  for  neglect  of 
duty  or  malfeasance  in  office,  but  for  no  other  cause.  The 
Commission  has  the  authority  to  make,  amend  and  rescind  such  rules 
and  regulations  as  may  be  necessary  to  carry  out  the  provisions  of 
the  law.  The  Commissioners  manage  the  Commission,  hear  and  decide 
cases  pending  before  the  agency,  authorize  all  litigation,  and 
manage  all  personnel.  For  administrative  purposes  the  Commission 
is  within,  but  not  subject  to  the  jurisdiction  of,  the  Executive 
Office  of  Labor. 

The  Executive  Secretary  directs  and  supervises  certain 
employees  of  the  Commission.  She  or  he  assists  the  Commissioners 
in  budgetary  and  other  administrative  matters,  informs  the 
Commission  of  the  status  of  all  matters  pending  before  it,  and 
maintains  a  permanent  record  of  the  disposition  of  cases.  The 
Assistant  to  the  Executive  Secretary  supervises  all  case  scheduling 
at  the  Commission. 

The  Chief  Counsel  directs  and  supervises  the  legal  staff  in 
their  duties  of  investigating  cases,  conducting  hearings,  and 
writing  decisions.  He  or  she  also  serves  as  the  Commissioners' 
principal  legal  advisor.  The  Deputy  Chief  Counsel  supervises  the 
legal  staff  with  respect  to  all  litigation  before  the  courts  of  the 
Commonwealth . 

The  staff  attorneys  and  examiners,  designated  by  the 
Commission  as  its  agents,  investigate  and  hear  cases,  and  write 
decisions.    Attorneys  may  also  appear  and  represent    the  Commission 
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in  any  court  proceeding.  Election  Specialists  conduct  on-site  and 
mail  ballot  representation  elections. 

The  administrative  support  staff  docket  all  cases,  type 
notices,  decisions  and  court  briefs,  tabulate  statistics,  and 
process  all  internal  and  external  records  handled  by  the 
Commission,   including  personnel  and  purchasing  records. 


III.    PUBLIC  INFORMATION /COMMUNITY  RELATIONS 

The  Commission  understands  that  employees,  unions  and 
employers  are  better  able  to  comply  with  the  law  when  they 
understand  their  statutory  rights  and  responsibilities.  By 
providing  information  to  the  public  and  meeting  with  groups  of 
employers  and  employees  the  Commission  attempts  to  reduce  the 
numbers  of  charges  filed.  The  Commission  has  authored  A  Guide  to 
the  Public  Employee  Collective  Bargaining  Law  which  explains 
Commission  procedures,  summarizes  decisions  and  includes  the  text 
of  the  law  and  the  Commission's  regulations.  The  Guide  is 
published  and  sold  by  the  University  of  Massachusetts  Institute  of 
Government  Services  and  used  extensively  by  the  public. 

A  Commission  staff  member  is  assigned  to  "Officer  of  the  Day" 
duty  from  1:00  p.m.  to  5:00  p.m.  to  aid  the  many  people  who  call 
or  walk  into  the  Commission  with  labor-related  problems.  Although 
the  Commission  cannot  always  solve  such  problems,  the  "Officer  of 
the  Day"  provides  accurate  information  to  assist  the  public.  The 
"Officer  of  the  Day"  also  answers  questions  from  the  press 
concerning  the  status  of  various  cases  before  the  Commission.  The 
Commission  receives  many  public  information  inquiries  daily  and  has 
installed  a  special  employment  law  information  tape-recording  to 
accurately  answer  hundreds  of  telephone  inquiries  while  saving 
staff  time. 

The  Commission  also  supplies  information  to  three  local 
professional  publications .to  inform  practitioners  in  the  field  of 
public  sector  labor  relations.  The  Massachusetts  Labor  Relations 
Reporter  publishes  information  concerning  decisions,  court  cases, 
hearings,  elections,  complaints,  and  all  other  activities; 
Massachusetts  Labor  Cases  prints  all  Commission  decisions  in  full; 
and  Massachusetts  Lawyers  Weekly  prints  summaries  of  Commission 
decisions.  Commission  decisions  are  also  frequently  reported  in 
national  publications,  including  Government  Employee  Relations 
Reporter,  the  Bureau  of  National  Affairs  Labor  Relations  Reference 
Manual,   and  the  Commerce  Clearing  House  Labor  Cases. 

Commission  agents  travel  across  the  state  in  an  effort  to  make 
the  Commission's  services  more  accessible.  Most  elections  are 
conducted  at  the  place  of  employment.  The  Commission  has  also 
provided  training  to  large  groups  of  constituents  to  prevent 
prohibited  practices. 
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EVOLUTION  OF  PUBLIC  EMPLOYEE  BARGAINING 


Wagner  Act  (National  Labor  Relations  Act)  gave  collective 
bargaining  rights  to  private  sector  employees  in 
interstate  commerce. 

Massachusetts  passes  Chapter  15 OA  extending  bargaining 
rights  to  private  sector  employees  within  the 
Commonwealth;  Labor  Relations  Commission  established. 

All  public  employees  (except  police  officers)1  granted  the 
right  to  join  unions  and  to  "present  proposals"  to  public 
employers.     Chapter  149,  Section  178D. 

Employees  of  city  or  town  could  bargain  provided  that  the 
law  was  accepted  by  the  city  or  town.  There  were  no 
specific  procedures  for  elections  nor  the  manner  and 
method  of  bargaining.     Chapter  40,  Section  4C. 

The  Massachusetts  Turnpike  Authority,  the  Massachusetts 
Port  Authority,  the  Massachusetts  Parking  Authority,  and 
the  Woods  Hole,  Martha's  Vineyard  and  Nantucket  Steamship 
Authority  became  subject  to  the  representation  and  unfair 
labor  practice  provisions  of  Chapter  150A. 

State  employees  given  the  right  to  bargain  with  respect 
to  working  conditions  (but  not  wages).  Chapter  149, 
Section  17 8F.  However,  it  was  not  until  1965  when  the 
Director  of  Personnel  and  Standardization  promulgated  the 
rules  governing  recognition  of  employee  organizations  and 
collective  bargaining  negotiations  that  bargaining  took 
place. 

Chapter  150A  amended  to  include  health  care  facilities 
as  "employers"  and  nurses  as  "employees." 

Municipal  employees  given  the  right  to  bargain  about 
wages,  hours,  and  terms  and  conditions  of  employment. 
Chapter  149,  Sections  178G-N.  This  repealed  Chapter  40, 
Section  4C. 

Chapter  150A  amended  to  expressly  include  private 
nonprofit  institutions  as  "employers"  and  nonprofessional 
employees  of  a  health  care  facility  or  of  private 
nonprofit  institutions  (except  members  of  religious 
orders)   as  "employees." 


Medonca  Commission  established  by  legislature  to  revise 
public  employee  bargaining  laws. 

Most  public  employees  -  state  and  municipal  -  extended 
full  bargaining  rights  under  comprehensive  new  statute, 
Chapter  150E;  binding  arbitration  of  interest  disputes 
involving  police  and  fire  employees. 

Chapter  150E  amended  to  strengthen  enforcement  powers  of 
Labor  Relations  Commission,  modify  union  unfair  labor 
practices,  modify  standards  for  exclusion  of  managerial 
employees. 

LRC  issued  standards  for  appropriate  bargaining  units 
affecting  fifty-five  thousand  state  employees  in  more 
than  two  thousand  job  classifications.  Ten  statewide 
units  were  created — five  non-professional  and  five 
professional.'  Statute  passed  providing  for  separate 
bargaining  unit  for  state  police.  [Employees  of  the 
University  of  Massachusetts,  and  the  state  and  community 
colleges  also  have  separate  units.] 

Chapter  15 OE  extended  to  court  employees  in  the  judicial 
branch;  two  state-wide  units  (excepting  Middlesex  and 
Suffolk  Counties'  Superior  Court  court  officers) 
established  for  judicial  branch  employees. 

Housing  authorities  and  their  employees"  covered  by  the 
representation  and  prohibited  practice  sections  of 
Chapter  150E.  [Most  other  Authorities  remain  subject, 
to  varying  degrees,  to  Chapter  150A.] 

Joint  Labor-Management  Commission  established  to  oversee 
collective  bargaining  negotiations  and  impasses  involving 
municipal  police  officers  or  fire  fighters. 

Agency  service  fee  provisions  are  clarified  to  require 
that  employee  organizations  provide  a  rebate  procedure 
and  to  indicate  .which  expenditures  may  be  rebated  to 
employees. 

"Proposition  2  1/2"  enacted,  repealing  final  and  binding 
arbitration  for  police  and  firefighter  contract 
negotiations. 

Chapter  150E  amended  to  make  decisions  of  the  Labor 
Relations  Commission  reviewable  in  the  Appeals  Court. 

Labor  Relations  Commission  empowered  to  refer  refusal  to 
bargain  cases  to  the  Board  of  Conciliation  and 
Arbitration  or  the  .  Joint  Labor-Management  Committee  for 
mediation. 


Section  11  of  Chapter  150E  amended  to  articulate  the 
standard  for  issuing  complaints  in  prohibited  practice 
cases . 

The  definition  of  "employer"  or  "public  employer"  in 
Section  1  of  Chapter  150E  was  amended  to  specifically 
include  all  political  subdivisions,  with  limited 
exceptions.  In  addition,  the  definition  of  "professional 
employee"  in  Section  1  of  Chapter  150E  was  amended  to 
specifically  include  a  detective,  member  of  a  detective 
bureau  or  police  officer  who  is  primarily  engaged  in 
investigative  work  in  any  city  or  town  police  department 
which  employs  more  than  400  people. 

LRC  issues  comprehensive  regulations  setting  forth  agency 
service  fee  procedures ,  including  requirements  for  unions 
to  collect  a  fee  pursuant  to  Section  12  of  Chapter  150E 
and  for  employees  to  challenge  the  amount  or  validity  of 
the  fee. 

Chapter  150A  amended  to  specifically  cover  private 
vendors  who  contract  with  the  state  or  its  political 
subdivisions  to  provide  certain  social  and  other 
services . 

The  definition  of  "employer"  or  "public  employer"  in 
Section  1  of  Chapter  150E  was  amended  to  include  the 
newly  created  Massachusetts  Water  Resources  Authority. 

Chapter  15  0E  amended  to  forbid  employers  from 
unilaterally  changing  employees'  wages,  hours  and  working 
conditions  until  the  collective  bargaining  process 
(including  mediation,  factfinding  or  arbitration,  if 
applicable)  has  been  completed. 

Arbitration  reinstituted  for  police  and  firefighter 
contract  negotiations,  with  arbitration  awards  subject 
to  funding  by  the  legislative  body. 

LRC  revises  regulations  to  clarify  procedures 
and  increase  efficiency. 


DOCKET  CLASSIFICATION  CODES 
CASES  FILED  FISCAL  YEAR  1992 


RBA         EMPLOYEE  OR  EMPLOYEE  ORGANIZATION  REQUEST  COMMISSION 

TO  ORDER  BINDING  ARBITRATION.    SECTION  8  OF  G.L.C.150E. 

AO  PETITION  FILED  BY  EITHER  PARTY  TO  COLLECTIVE  BARGAINING 

NEGOTIATIONS  SEEKING  AN  ADVISORY  RULING  TO  DETERMINE  IF 
A  WRITTEN  BARGAINING  PROPOSAL  IS  WITHIN  THE  SCOPE  OF 
MANDATORY  NEGOTIATIONS.     SECTION  6  OF  G.L.C.150E. 


FILED 
FY  92 


MCR  PETITION  FILED  BY  OR  ON  BEHALF  OF  MUNICIPAL  EMPLOYEES  85 

SEEKING  CERTIFICATION  OR  DECERTIFICATION  OF  AN 
EMPLOYES  ORGANIZATION 

MCRE        MUNICIPAL  EMPLOYERS  SEEKS  TO  RESOLVE  CLAIM  OF  0 
REPRESENTATION  BY  ONE  OR  MORE  EMPLOYEES  ORGANIZATION 

SCR  PETITION  BY  OR  ON  BEHALF  OF  EMPLOYES  OF  THE  5 

COMMONWEALTH  SEEKING  CERTIFICATION  OR  DECERTIFICATION 
OF  AN  EMPLOYEE  ORGANIZATION 

SCRE        STATE  EMPLOYER  SEEKS  TO  RESOLVE  CLAIM  OF  REPRESENTATION  1 
BY  ONE  OR  MORE  EMPLOYEES  ORGANIZATIONS. 

CR  PETITION  BY  OR  ON  BEHALF  OF  PRIVATE  EMPLOYEES  SEEKING  2 

CERTIFICATION  OR  DECERTIFICATION  CR  AN  EMPLOYEES 
ORGANIZATION 

CRE  PRIVATE  EMPLOYER  SEEKS  TO  RESOLVE  CLAIMS  OF  REPRESENTATION  0 

BY  ONE  OR  MORE  EMPLOYEES  ORGANIZATIONS. 

CAS  EMPLOYEE  ORGANIZATION  OR  EMPLOYER  SEEK  CLARIFICATION  OR  43 

AMENDMENT  OF  RECOGNIZED  OR  CERTIFIED  BARGAINING  UNIT. 

MUP  CHARGE  FILED  BY  INDIVIDUAL  EMPLOYEES  OF  EMPLOYEES  546 

ORGANIZATION  AGAINST  MUNICIPAL  EMPLOYER. 

MUPL        CHARGE  FILED  BY  MUNICIPAL  EMPLOYER  OR  AN  INDIVIDUAL  53 
AGAINST  EMPLOYEE  ORGANIZATION 

SUP  CHARGE  FILED  BY  MUNICIPAL  EMPLOYER  OR  AN  INDIVIDUAL  150 

AGAINST  EMPLOYEE  ORGANIZATION 

SUPL        CHARGE  FILED  BY  STATE  EMPLOYER  OR  INDIVIDUAL  AGAINST  19 
AN  EMPLOYEE  ORGANIZATION 

UP  COMPLAINT  FILED  BY  INDIVIDUAL  EMPLOYEES  OR  EMPLOYEE  12 

ORGANIZATION  AGAINST  PRIVATE  EMPLOYER. 

UPL  COMPLAINT  FILED  BY  PRIVATE  EMPLOYER  OR  INDIVIDUAL  AGAINST  4 

EMPLOYEE  ORGANIZATION 

ASF  CHARGED  FILED  BY  EMPLOYEE  AGAINST  AN  EMPLOYEE  180 

ORGANIZATION  CHALLENGING  THE  VALIDITY  AND/OR  AMOUNT 
OF  AN  AGENCY  FEE. 

SI  PETITION  FILED  BY  A  PUBLIC  EMPLOYER  REQUESTING  THE  2 

COMMISSION  TO  INVESTIGATE  STRIKE  THREAT  BY  EMPLOYEES. 


TOTAL  OF  ALL  CASES  FILED  FY 


1,104 
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COMMONWEALTH  OF  MASSACHUSETTS 
LABOR  RELATIONS  COMMISSION 


FINANCIAL  STATEMENT  -  FISCAL  YEAR  19  92 


Received  for  General  Appropriation    $875,202 

Expenditures:  < 

Salaries    $788,138 

Travel  &  Training    $5,116 

Legal  Interns    $8,246 

Social  Insurance  Expenses    $2,586 

Administrative  Expenses  &  Supplies    $38,768 

Equipment  Purchases    $16,326 

Equipment  Leases    $14,337 

Total  Expenditures    $873,517 

Reverted    $1,685 
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COMMONWEALTH  OF  MASSACHUSETTS 


LABOR  RELATIONS  COMMISSION 
ANNUAL  REPORT  FISCAL  YEAR  1993 


I.  INTRODUCTION 

STATEMENT  OF  THE  COMMISSION'S  RESPONSIBILITIES 

The  Labor  Relations  Commission  is  a  quasi-judicial  agency  whose  purpose 
is  to  ensure  the  prompt,  peaceful,  and  fair  resolution  of  labor  disputes  by 
enforcing  the  labor  relations  laws  of  the  Commonwealth.  As  the  state 
counterpart  to  the  National  Labor  Relations  Board,  the  Commission  administers 
the  Public  Employee  Bargaining  Law  and  the  Private  Sector  Collective 
Bargaining  Law,  General  Laws  Chapter  1  50E  and  1  50A  respectively.  These 
laws  give  employees  of  state  and  local  government,  and  employees  of  private 
businesses  which  do  not  come  within  the  jurisdiction  of  the  NLRB  the  right  and 
protection: 

to  form,  join,  or  participate  in  a  union  or  association; 

to  bargain  collectively  over  terms  and  conditions  of  employment 
such  as  wages,  hours  and  benefits; 

to  engage  in  other  concerted  activity  for  mutual  aid  and  protection; 
and 

to  refrain  from  participating  in  any  of  these  activities. 

The  Commission  has  existed  since  1937,  and  its  jurisdiction  has  been 
expanded  frequently.  The  legislature  has  granted  full  collective  bargaining 
rights  to  state,  county  and  municipal  employees  in  the  executive  and  judicial 
branches  of  government.  Approximately  98%  of  the  Commission's  caseload 
deals  with  labor  matters  affecting  public  employees  and  2%  of  the  caseload 
concerns  the  employees  of  private  employers.  By  guaranteeing  to  employees 
the  right  to  choose  freely  whether  or  not  to  be  represented  by  a  union  and  by 
impartially  adjudicating  claims  between  employees,  employers  and  unions,  the 
Commission  ensures  that  labor  and  management  live  within  the  strictures  of  the 
state's  collective  bargaining  laws.  Through  its  case  resolution  techniques  the 
Commission  establishes  labor  relations  policy  for  public  employees  throughout 
Massachusetts. 
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Pursuant  to  its  responsibility  to  ensure  the  timely,  peaceful,  and  fair 
resolution  of  labor  disputes,  the  Commission  performs  the  following  primary 
functions: 


1  ■      Disposition  of  Unfair  Labor  Practice  Charges 

The  Commission  adjudicates  charges  of  unfair  labor  practices  as  defined 
by  the  Laws.  For  example,  charges  may  be  filed  by  either  a  union  or  an 
employer  alleging  that  the  opposing  party  has  not  bargained  in  good  faith.  A 
charge  may  be  filed  by  an  individual  against  an  employer  claiming  that  the 
employer  has  discriminated  against  her  or  him  because  of  her  or  his  union 
activity.  Charges  may  also  stem  from  allegations  by  individuals  that  their  union 
has  not  represented  them  fairly. 

Whenever  an  employee,  union,  or  employer  files  a  charge  with  the 
Commission  claiming  that  either  an  employer  or  union  has  committed  an  unfair 
labor  practice,  the  Commission  investigates  the  charge  and  after  reviewing  the 
facts  alleged  and  legal  arguments  of  the  parties,  determines  whether  it  has 
"probable  cause"  to  issue  a  complaint  and  conduct  a  hearing.  If  the  charge  is 
dismissed  without  a  hearing,  the  charging  party  may  request  reconsideration  of 
the  matter  by  the  Commission.  If  the  Commission  affirms  the  dismissal,  the 
charging  party  may  seek  judicial  review  in  the  Appeals  Court. 

If  the  Commission  determines  that  probable  cause  exists  to  believe  that 
the  law  has  been  violated,  a  complaint  is  issued  and  a  public  hearing  is 
conducted.  At  the  hearing,  the  parties  may  be  represented  by  counsel, 
witnesses  are  sworn  and  evidence  is  taken.  Following  the  hearing  each  side 
has  the  opportunity  either  to  file  briefs  or  to  offer  closing  arguments. 

The  administrative  law  judge  may  issue  either  a  decision  or  recommended 
findings  of  fact.  Either  may  be  reviewed  by  the  full  Commission.  Final 
Commission  decisions  may  be  appealed  to  the  Massachusetts  Appeals  Court. 

All  administrative  law  judge  and  final  Commission  decisions  are  written 
and  are  periodically  published  for  the  benefit  of  the  public  and  the  labor 
community  in  the  Massachusetts  Labor  Cases,  a  private  reporter  service.  The 
Commission's  decisions  are  also  available  by  CD  ROM  subscription  through  the 
Social  Law  Library.  Excerpts  of  the  decisions  are  also  published  in  Mass. 
Lawyer's  Weekly,  National  Public  Employment  Reporter,  Government  Employee 
Relations  Report,  Labor  Relations  Reporter,  and  Public  Employee  Bargaining. 
The  Commission's  decisions  guide  the  conduct  of  collective  bargaining  and  the 
relationship  between  labor  and  management  throughout  the  Commonwealth. 
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2.       Conduct    of    Representation    Elections    and    Bargaining  Unit 
Determination 


The  Commission  conducts  secret  ballot  elections  so  that  employees  may 
choose  whether  to  be  represented  by  a  union.  Elections  are  conducted 
whenever  (1)  one  or  more  employee  organizations  claim  to  represent  a 
substantial  number  of  employees  in  an  appropriate  unit;  (2)  an  employee 
organization  petitions  the  Commission  alleging  that  a  substantial  number  of 
employees  wish  to  be  represented  by  the  petitioner;  or  (3)  a  substantial  number 
of  employees  in  a  bargaining  unit  allege  that  the  exclusive  representative  no 
longer  represents  a  majority  of  the  employees. 

Elections  may  be  conducted  "on  site"  or  by  mail  ballot  procedures  depending 
on  the  size  of  the  unit  and  the  relative  cost  of  each  type  of  election. 

By  law,  the  Commission  also  must  determine  what  bargaining  unit  is 
"appropriate"  for  collective  bargaining.  The  agency  must  consider  the 
"community  of  interest"  that  exists  between  different  classifications  of 
employees,  the  efficiency  of  the  employer's  operations,  and  the  interests  of 
employees  in  "effective"  representation.  The  Commission  assists  the  parties 
to  reach  agreement  concerning  an  appropriate  unit.  When  no  agreement  is 
possible,  however,  the  Commission  holds  a  hearing  and  issues  a  written 
decision. 


3.  Prevention  and  Termination  of  Strikes 

Strikes  by  the  employees  of  most  public  employers  are  illegal  under 
General  Laws  Chapter  1  50E.  When  a  public  employer  believes  that  a  strike  has 
occurred  or  is  imminent,  the  employer  may  file  a  petition  with  the  Commission 
for  an  investigation.  The  Commission  quickly  investigates  and  decides  whether 
an  unlawful  strike  is  occurring  or  about  to  occur.  If  unlawful  strike  activity  is 
found  the  Commission  directs  striking  employees  back  to  work  and  issues  other 
orders  designed  to  help  the  parties  resolve  the  underlying  dispute.  Most  strikes 
end  after  issuance  of  the  Commission's  order,  but  judicial  enforcement  of  the 
order  sometimes  necessitates  Superior  Court  litigation  which  can  result  in  court- 
imposed  sanctions  against  strikers. 

4.  Agency  Service  Fee  Determinations 

Chapter  1  50E  allows  public  employers  to  enter  into  collective  bargaining 
agreements  which  require  non-union  employees  covered  by  the  agreement  to 
pay  an  agency  service  fee  to  the  union,  "commensurate  with  the  cost  of 
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collective  bargaining  and  contract  administration,"  as  a  condition  of  continued 
employment.  Employees  may  challenge  the  amount  of  the  annual  agency 
service  fee  by  filing  an  "amount"  charge  with  the  Commission.  Such  charges 
require  a  detailed  evaluation  of  the  union's  expenses.  Employees  also  may 
challenge  a  union's  legal  right  to  collect  a  fee  by  filing  a  validity  charge  with  the 
Commission.  Hundreds  of  charges  are  filed  each  year  raising  questions  of 
constitutional  rights,  auditing  and  accounting  practices  as  well  as  some  labor 
policy  issues.  The  Commission's  rulings  have  set  precedent  in  this  emerging 
area  of  the  law. 


5.      Court  Litigation 

Parties  to  final  decisions  issued  by  the  Commission  may  appeal  the 
decision  directly  to  the  Massachusetts  Appeals  Court.  For  this  reason  the 
Commission  functions  as  a  trial  level  court  for  labor  relations  cases.  Further 
appellate  review  may  be  sought  before  the  Massachusetts  Supreme  Judicial 
Court.  In  addition,  the  Commission  may  bring  suit  in  the  Appeals  Court  to 
enforce  compliance  with  final  decisions  of  the  Agency.  Although  the  Appeals 
Court  has  original  jurisdiction  over  Commission  final  orders,  the  Supreme 
Judicial  Court  often  takes  cases  directly  on  appeal  either  at  the  request  of  a 
party  or  on  its  own  motion.  The  Commission  also  occasionally  must  seek 
judicial  enforcement  in  Superior  Court  of  orders  directing  public  employees  to 
cease  engaging  in  illegal  strike  activities.  Commission  staff  attorneys 

represent  the  Commission  and  conduct  all  of  the  agency's  litigation. 


6.      Other  Responsibilities 

The  Commission  processes  unit  clarification  petitions  and  requests  for 
binding  arbitration.  Clarification  petitions  may  be  filed  by  an  employee 
organization  or  an  employer  for  the  purpose  of  clarifying  or  amending  a 
recognized  or  certified  bargaining  unit. 

Massachusetts  law  specifies  that  a  party  to  a  collective  bargaining 
agreement  that  does  not  contain  a  grievance  procedure  culminating  in  final  and 
binding  arbitration,  may  petition  the  Commission  to  order  grievance  arbitration. 
These  "Requests  For  Binding  Arbitration"  are  processed  quickly  by  the 
Commission  to  assist  the  parties  to  resolve  their  grievances. 

Sections  13  and  14  of  Chapter  1 50E  require  the  Labor  Relations 
Commission  to  maintain  a  list  of  employee  organizations  and  the  bargaining 
units  they  represent.  Section  7  of  Chapter  1  50E  requires  public  employers  to 
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file  copies  of  all  collective  bargaining  agreements  with  the  Commission.  The 
Commission  requires  labor  organizations  to  provide  the  following  information: 
the  name  and  address  of  current  officers,  address  where  notices  can  be  sent, 
date  of  organization,  date  of  certification,  and  expiration  date  of  signed 
agreements.  Each  organization  must  also  file  an  annual  report  with  the 
Commission  containing:  "the  aims  and  objectives  of  such  organization,  the 
scale  of  dues,  initiation  fees,  fines  and  assessments  to  be  charged  to  the 
members,  and  the  annual  salaries  to  be  paid  officers."  Budget  constraints 
preclude  institution  of  a  "tickler"  system  to  remind  labor  organizations  of  their 
filing  obligations.  Instead,  the  Commission  relies  upon  various  internal  case- 
processing  incentives  to  encourage  compliance  with  the  filing  requirements. 

7.      Caseload  summary 

As  case  statistics  indicate,  the  Commission  primarily  serves  the  public 
sector  population  including  individual  employees,  unions,  and  employers.  Public 
employment  statistics  retrieved  from  the  findings  of  the  1987  Census  of 
Governments,  Survey  of  Government  Employment1  disclose  that  of  the  total 
number  of  full-time  and  part-time  public  employees,  69.3  percent  or  227,648, 
were  represented  in  bargaining  units.  As  of  October  1987,  the  number  of 
public  employee  bargaining  units  in  state  and  local  governments,  including 
school  districts  and  special  districts,  was  2,563,  an  increase  of  411,  or  19 
percent,  from  October  1982. 

During  fiscal  year  1993,  994  cases  were  filed  with  the  Labor  Relations 
Commission.  Of  these,  979,  or  98.5%,  were  filed  pursuant  to  the  agency's 
public  sector  collective  bargaining  jurisdiction  under  General  Laws  Chapter 
150E.  The  remaining  15  cases  dealt  with  the  Commission's  authority  under 
General  Laws  Chapter  1  50A. 


8.      Agency  Priorities 

The  Commission's  highest  priority  is  to  enforce  the  state's  collective 
bargaining  laws  and  to  promote  productive  labor  relations  by  resolving  cases 
filed  with  the  Commission  as  quickly  as  possible.  Time  required  to  resolve  a 
case  varies  depending  upon  the  nature  of  the  legal  claims,  the  resources  of  the 


1  U.S.    Department    of    Commerce,    Bureau   of    Census.  1987 

Census  of  Government,  v.  3,  no. 3,  "Labor-Management  Relations  in 
State  and  Local  Governments".     Washington,   D.C.,  June  1991. 
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parties  and  the  resources  of  the  Commission.  Each  charge  requires  docketing 
and  clerical  time;  investigation  and  deliberation  time;  preparation  of  a  complaint 
or  dismissal  order;  and,  when  the  charges  are  deemed  sufficiently  meritorious, 
a  hearing  with  detailed  factual  findings  and  a  legal  decision,  followed  by  time 
for  appeals.  Constitutional  principles  of  due  process  dictate  each  step  in  the 
procedure;  but  the  Commission  has  implemented  techniques  designed  to  reduce 
the  agency  personnel  time  required  to  perform  each  step.  Beginning  July  1, 
1  993,  the  Commission  has  instituted  a  mandatory  written  procedure  policy  for 
unfair  labor  practice  cases.  This  policy,  which  requires  the  parties  to  submit 
detailed  documentation  to  the  Commission,  replaces  time  consuming,  in-person 
investigation  procedures  and  will  eventually  result  in  a  faster  processing  of 
cases.  During  FY  1  994  the  Commission  will  implement  additional  procedures 
intended  to  emphasize  case  settlement  as  a  means  to  improve  productivity  by 
resolving  cases  without  time  consuming  trials. 

Simultaneously  the  Commission  is  committed  to  quality.  By  delivering 
clear  legal  opinions  that  provide  guidance  to  the  labor-management  community, 
the  Commission  attempts  not  only  to  resolve  the  specific  legal  controversy  that 
is  the  subject  of  the  decision,  but  also  to  establish  clear  legal  precedent  that 
will  guide  other  parties  in  the  conduct  of  their  labor  relations. 


II.       STRUCTURE  OF  THE  COMMISSION 

The  Commission  consists  of  three  members  who  are  appointed  by  the 
Governor  for  staggered  five-year  terms.  One  Commissioner  is  designated  as 
chairperson.  Any  member  of  the  Commission  may  be  removed  by  the  governor, 
upon  notice  and  hearing,  for  neglect  of  duty  or  malfeasance  in  office,  but  for 
no  other  cause.  The  Commission  has  the  authority  to  make,  amend  and  rescind 
such  rules  and  regulations  as  may  be  necessary  to  carry  out  the  provisions  of 
the  law.  The  Commissioners  manage  the  Commission,  hear  and  decide  cases 
pending  before  the  agency,  authorize  all  litigation,  and  manage  all  personnel. 
For  administrative  purposes,  the  Commission  is  within,  but  not  subject  to  the 
jurisdiction  of,  the  Executive  Office  of  Labor. 

The  Executive  Secretary  directs  and  supervises  certain  employees  of  the 
Commission.  He  or  she  assists  the  Commissioners  in  budgetary  and  other 
administrative  matters,  informs  the  Commission  of  the  status  of  all  matters 
pending  before  it,  and  maintains  a  permanent  record  of  the  disposition  of  cases. 
The  Assistant  to  the  Executive  Secretary  supervises  all  case  scheduling  at  the 
Commission. 
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The  Chief  Counsel  directs  and  supervises  the  legal  staff  in  their  duties  of 
investigating  cases,  conducting  hearings,  and  writing  decisions.  He  or  she  also 
serves  as  the  Commissioners'  principal  legal  advisor.  The  Deputy  Chief  Counsel 
supervises  the  legal  staff  with  respect  to  all  litigation  before  the  courts  of  the 
Commonwealth. 

The  administrative  law  judges  and  examiners,  designated  by  the 
Commission  as  its  agents,  investigate  and  hear  cases,  and  write  decisions. 
Attorneys  may  also  appear  and  represent  the  Commission  in  any  court 
proceeding.  Election  specialists  conduct  on-site  and  mail  ballot  representation 
elections. 

The  administrative  support  staff  docket  all  cases,  type  notices,  decisions 
and  court  briefs,  tabulate  statistics,  and  process  all  internal  and  external  records 
handled  by  the  Commission,  including  personnel  and  purchasing  records. 

III.      PUBLIC  INFORMATION/COMMUNITY  RELATIONS 

The  Commission  understands  that  employees,  unions  and  employers  are 
better  able  to  comply  with  the  law  when  they  understand  their  statutory  rights 
and  responsibilities.  By  providing  information  to  the  public  and  meeting  with 
groups  of  employers  and  employees,  the  Commission  attempts  to  reduce  the 
numbers  of  charges  filed.  The  Commission  has  authored  A  Guide  to  the  Public 
Employee  Collective  Bargaining  Law  (now  in  its  2nd  edition)  which  explains 
Commission  procedures,  summarizes  decisions  and  includes  the  text  of  the  law 
and  the  Commission's  regulations.  The  Guide  is  published  and  sold  by  the 
University  of  Massachusetts  Institute  of  Government  Services  and  used 
extensively  by  the  public. 

A  Commission  staff  member  is  assigned  to  "Officer  of  the  Day"  duty  from 
1:00  p.m.  to  5:00  p.m.  to  aid  the  many  people  who  call  or  walk  into  the 
Commission  with  labor-related  problems.  Although  the  Commission  cannot 
always  solve  such  problems,  the  "Officer  of  the  Day"  provides  accurate 
information  to  assist  the  public.  The  "Officer  of  the  Day"  also  answers 
questions  from  the  press  concerning  the  status  of  various  cases  before  the 
Commission.  The  Commission  receives  many  public  information  inquiries  daily 
and  has  installed  a  special  employment  law  information  tape-recording  to 
accurately  answer  hundreds  of  telephone  inquiries  while  saving  staff  time. 

The  Commission  also  supplies  information  to  three  local  professional 
publications  to  inform  practitioners  in  the  field  of  public  sector  labor  relations. 
The  Massachusetts  Labor  Relations  Reporter  publishes  information  concerning 
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decisions,  court  cases,  hearings,  elections,  complaints,  and  all  other  activities; 
Massachusetts  Labor  Cases  prints  all  Commission  decisions  in  full;  and 
Massachusetts  Lawyers  Weekly  prints  summaries  of  Commission  decisions. 
Commission  decisions  are  also  frequently  reported  in  national  publications, 
including  Government  Employee  Relations  Reporter,  the  Bureau  of  National 
Affairs  Labor  Relations  Reference  Manual,  and  the  Commerce  Clearing  House 
Labor  Cases. 

Commission  agents  travel  across  the  state  in  an  effort  to  make  the 
Commission's  services  more  accessible.  Most  elections  are  conducted  at  the 
place  of  employment.  The  Commission  has  also  provided  training  to  large 
groups  of  constituents  to  prevent  prohibited  practices. 
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LABOR  RELATIONS  COMMISSION 
FISCAL  YEAR  1993 

ADMINISTRATIVE  DECISION  HIGHLIGHTS 

The  issue  in  Brockton  School  Committee,  19  MLC  1  120  (1992)  was 
whether  a  School  Committee  can  decline  to  bargain  about  economic  items 
during  negotiations  for  a  successor  agreement  unless  it  receives  additional 
funds  from  the  appropriating  body.  The  Commission  concluded  that  a  School 
Committee  is  free  to  offer  a  good  faith  proposal  of  a  0%  economic  increase  if 
it  reasonably  believes  it  cannot  afford  any  wage  increase.  Alternatively,  it  can 
offer  an  increase  conditioned  on  legislative  approval  of  a  budget  of  a  specified 
amount,  or  it  can  propose  a  wage  reopener  clause.  However,  it  cannot  simply 
refuse  to  discuss  economic  items  until  a  third  party  acts  without  the  consent 
of  the  union  because  to  do  so  frustrates  the  bargaining  process.  Therefore,  the 
Commission  found  that  the  School  Committee  in  this  case  had  violated  Sections 
1 0(a)(1 )  and  (5)  of  the  Law  by  refusing  to  bargain  until  after  the  City  Council 
had  finalized  the  School  Committee's  budget. 

In  City  of  Brockton,  19  MLC  1139  (1992),  the  issue  before  the 
Commission  was  whether  the  City  had  failed  to  bargain  in  good  faith  when  the 
Brockton  Retirement  Board  gave  pay  raises  to  three  clerical  employees  who 
worked  at  the  Retirement  Board  without  giving  the  unions  representing  the  City 
clerical  employees  notice  and  an  opportunity  to  bargain  about  those  increases. 
The  Commission  was  asked  to  determine  whether  the  City  or  the  Retirement 
Board  was  the  employer  of  the  employees  who  received  the  wage  increases. 

The  Retirement  Board  operated  under  G.L.c.  32  and  was  composed  of 
three  members,  including  the  City  auditor.  G.L.c.  32  confers  fiscal  autonomy 
on  municipal  retirement  systems,  and,  as  a  result,  the  City  was  obligated  to 
fund  the  Retirement  Board's  pension  obligations  and  the  full  cost  of 
administering  the  Board,  without  control  of  those  costs.  The  Retirement  Board 
maintained  its  funds  in  a  separate  account  from  City  funds,  and  paid  its 
employees  salaries  directly. 

The  Commission  re-examined  the  1  982  decision  in  Citv  of  Maiden,  9  MLC 
1073  (1982),  in  light  of  a  subsequent  Appeals  Court  opinion  in  Everett 
Retirement  Board  v.  Board  of  Assessors  of  Everett,  19  Mass.  App.  Ct.  305 
(1985)  and  concluded  that  the  Brockton  Retirement  Board,  not  the  City  of 
Brockton,  was  the  employer  of  the  clerical  employees  who  had  received  the 
wage  increase  from  the  Retirement  Board.  In  Everett  Retirement  Board,  the 
Appeals  Court  had  held  that  the  expense  fund  component  of  retirement  system 
budgets  is  not  subject  to  municipal  control.    Accordingly,  the  Commission 
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concluded  that  the  Brockton  Retirement  Board  had  fiscal  and  administrative 
autonomy  from  the  City  which  prevented  the  City's  control  of  the  staffing  and 
expense  fund  components  of  the  Board. 

The  Commission  considered  the  relationship  between  G.L.c.  1  50E  and  the 
Joint  Labor  Management  Committee's  (JLMC)  responsibility  over  municipal 
police  and  fire  negotiations  under  Section  4A  of  c.  1  078  of  the  Acts  of  1  973 
(Section  4A)  in  Town  of  Stoughton,  19  MLC  1155  (1992).  Noting  that  the 
JLMC  procedures  under  Section  4A  are  directed  at  resolving  disputes  over 
contract  terms  while  the  Commission's  statutory  mandate  contemplates  issuing 
judicially-enforceable  remedies  for  violations  of  Chapter  1  50E,  the  Commission 
found  nothing  in  the  language  of  either  statute  that  would  preclude  the 
Commission  from  exercising  jurisdiction  over  the  same  parties  or  the  same 
dispute  that  might  be  before  the  JLMC.  Rather,  the  Commission  concluded  that 
the  two  statutory  schemes  must  be  read  in  harmony  so  that  the  Commission's 
adjudicatory  role  and  the  JLMC's  conciliatory  role  are  both  preserved. 
Therefore,  the  potential  for  the  JLMC  asserting  jurisdiction  did  not  preclude  the 
Commission  from  determining  whether  the  parties  were  at  impasse  for  purposes 
of  Chapter  1  50E. 

Next,  the  Commission  considered  whether  the  parties  to  a  bargaining 
dispute  are  obligated  to  exhaust  the  procedures  under  Section  4A  before  an 
employer  could  lawfully  implement  a  proposal.  Noting  that  Section  9  of 
Chapter  1  50E  had  been  amended,  following  the  decision  in  Commonwealth  of 
Massachusetts,  8  MLC  1978  (1982),  aff'd  sub  nom.  Massachusetts 
Organization  of  State  Engineers  and  Scientists  v.  Labor  Relations  Commission, 
389  Mass.  920  (1  983),  to  require  exhaustion  of  dispute  resolution  procedures 
prior  to  implementation  of  any  unilateral  change,  the  Commission  found 
significant  the  absence  of  any  similar  amendment  to  Section  4A.  As  a 
consequence,  the  Commission  concluded  it  is  not  a  p_er  se  violation  of  c.  1  50E 
for  employer  to  implement  changes  in  working  conditions  that  are  reasonably 
comprehended  in  its  bargaining  proposals  prior  to  exhaustion  of  the  mediation, 
fact-finding  and  arbitration  dispute  resolution  procedures  under  Section  4A. 
Instead,  the  Commission  announced  its  intent  to  continue  to  analyze  on  a  case- 
by-case  basis  whether  the  parties  were  at  a  good  faith  bargaining  impasse 
when  on  party  implements  a  unilateral  change  consistent  with  its  last 
bargaining  proposal. 

The  central  issue  in  Lawrence  School  Committee,  1  9  MLC  1  1  67  (1  992) 
was  whether  the  validity  of  a  collective  bargaining  agreement  negotiated  by  a 
school  committee  outside  of  Boston  was  contingent  on  funding  by  the 
legislative  body  or  whether  those  agreements  are  enforceable  when  executed. 
The  Commission  determined  that  the  literal  language  of  the  last  sentence  of 
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Section  7(b)  of  the  Law  exempts  school  committee  contracts  outside  of  Boston 
from  the  requirement  that  public  employers  submit  requests  for  appropriations 
necessary  to  fund  cost  items  to  the  appropriate  legislative  body.  The 
Commission  also  relied  on  the  language  of  G.L.c.  71 ,  Section  34,  which  gives 
school  committees  autonomy  over  expenditures  within  an  aggregate 
appropriation  from  the  municipal  legislative  body.  Therefore,  the  Commission 
held  that,  although  a  school  committee  may  request  additional  funding  to  cover 
the  cost  of  a  collective  bargaining  agreement,  the  agreement  is  not  contingent 
on  funding  and  is  valid  at  the  time  it  is  executed. 

In  City  of  Boston,  1  9  MLC  1 203  (1  992),  the  Commission  considered  for 
the  first  time  whether  an  involuntary  transfer  infringed  on  an  employee's  right 
to  engage  in  activities  protected  by  Section  2  of  the  Law  in  violation  of  Section 
10(a)(1).  The  affected  employee  was  the  sole  police  mechanic  assigned  to  a 
particular  location  and  was  the  local  Union  president.  As  Union  president,  he 
would  take  Union  leave  for  Union  business  as  the  need  arose.  He  was  also 
absent  on  occasion  because  of  vacation  or  illness.  The  employee  received 
notice  that  he  was  being  transferred,  and,  when  he  asked  the  reasons  for  the 
transfer,  his  supervisor  told  him  that  the  City  needed  a  mechanic  at  his  work 
location  forty  hours  a  week.  His  supervisor  also  expressed  concern  about  the 
amount  and  unpredictability  of  his  union  duties.  The  employee's  ability  to 
perform  his  Union  duties  were  largely  unaffected  by  the  transfer. 

Absent  evidence  that  the  transferred  Union  president's  new  job  was  less 
desirable  than  his  previous  position,  that  his  job  duties  had  changed  or  that  his 
Union  activities  had  been  restricted  by  the  transfer,  the  Commission  determined 
that  the  transfer  has  no  tangible  adverse  impact.  Therefore,  the  Commission 
was  unable  to  determine  that  the  City's  action  was  coercive  or  had  a  chilling 
effect  on  the  employee's  right  to  engage  in  protected  activities. 

The  issue  in  Town  of  Fairhaven,  Case  No.  AO-1  3  (August  20,  1  992)  was 
whether  a  drug  testing  screening  proposal  submitted  during  negotiations  for  a 
successor  contract  covering  public  works  employees  was  a  mandatory  subject 
of  bargaining.  Applying  the  balancing  test  first  articulated  in  Town  of  Danvers, 
3  MLC  1559  (1977),  the  Commission  determined  that  the  general  subject  of 
drug  testing  for  public  works  employees  is  a  mandatory  subject  of  bargaining. 
The  Commission  reasoned  that  drug  testing,  like  other  physical  examinations, 
may  directly  affect  an  employee's  job  security,  assignments,  and  conditions  of 
continued  employment.  Further  the  Commission  was  unable  to  identify  any 
overriding  managerial  prerogative  that  would  outweigh  the  employee's  interest 
in  bargaining  about  the  effects  of  drug  testing  on  their  working  conditions. 
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The  Commission  next  considered  whether  the  specified  proposal  should 
have  been  exempt  from  the  bargaining  obligation  because  the  union  alleged  that 
it  would  require  a  waiver  of  individual  constitutional  rights.  The  Commission 
concluded  that  the  disputed  proposal  did  not  on  its  face  waive  individual 
constitutional  rights  because  the  language  of  that  provision  satisfied  the 
probable  causes  standards  set  out  in  the  relevant  state  and  Federal  cases, 
including  National  Treasury  Employees  Union  v.  Von  Raab,  489  U.S.  656 
(1989)  and  Horsemen's  Benevolent  &  Protective  Ass'n,  Inc.  v.  State  Racing 
Commission,  403  Mass.  692  (1989). 

Two  cases  decided  by  the  Commission,  City  of  Everett,  19  MLC  1304 
(1992)  (on  appeal)  and  Board  of  Regents  of  Higher  Education,  19  MLC  1248 
(1  992)  concerned  the  obligation  to  bargain  about  health  insurance  benefits.  In 
Board  of  Regents  of  Higher  Education,  the  Commission  considered  whether  the 
Board  of  Regents  was  required  to  bargain  about  the  decision  and  the  impact  of 
the  decision  to  change  health  insurance  plans  and  carriers.  Under  G.L.c.  32A, 
the  Group  Insurance  Commission  (GIC)  is  authorized  to  negotiate  with  and 
purchase  group  health  insurance  policies  and  determines  the  amount  of  health 
insurance  benefits  to  be  provided  to  state  employees.  Notwithstanding  the 
GIC's  role,  however,  Chapter  32  does  not  restrict  the  statutory  employer  of 
state  employees  from  bargaining  about  health  insurance  benefits. 

In  light  of  this  statutory  scheme,  the  Commission  concluded  that  the 
Board  of  Regents  was  not  required  to  bargain  about  the  decision  to  change 
health  insurance  benefits  because  the  decision  to  change  insurance  benefits 
was  within  the  exclusive  control  of  the  GIC,  which  was  not  the  statutory 
employer  of  the  employees  of  the  Board  of  Regents.  However,  the  Commission 
found  that  the  impact  of  GIC's  change  on  terms  and  conditions  of  employment 
was  within  the  scope  of  mandatory  subjects  of  bargaining  and  was  subject  to 
a  bargaining  obligation.  In  reaching  this  conclusion,  the  Commission  reasoned 
that  the  statutory  employer  of  state  employees  could  (and  frequently  did) 
negotiate  supplemental  insurance  benefits,  like  those  administered  through  a 
health  and  welfare  trust  fund,  that  do  not  conflict  with  provisions  of  C.32A. 

In  Citv  of  Everett,  the  central  issue  was  whether  the  language  of  Chapter 
653  of  the  Acts  of  1  989  relieved  the  City  of  any  obligation  to  bargain  with  the 
Union  representing  its  fire  fighters  before  requiring  those  employees  to 
contribute  10%  toward  the  cost  of  their  HMO  premiums.  The  pertinent 
language  of  Chapter  653  provided,  in  part,  that  employees  would  pay  a 
minimum  of  ten  percent  for  the  cost  of  HMO  health  insurance  coverage, 
effective  July  1,  1990.  Further,  Section  218  of  Chapter  653  provided  that, 
where  the  percentage  contribution  was  established  under  a  collective  bargaining 
agreement,  that  contribution  rate  could  not  be  altered  until  the  applicable 
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collective  bargaining  agreement  had  expired  or  the  parties  had  agreed  to 
another  contribution  rate. 

The  Commission  determined  that  this  issue  required  it  to  interpret  the 
collective  bargaining  agreement  in  effect  between  the  parties  on  July  1 ,  1  990, 
which  included  the  intent  of  the  parties  when  they  entered  into  that  agreement 
and  their  prior  practices  regarding  HMO  coverage.  The  pertinent  contract 
language  provided  that,  for  the  life  of  the  agreement,  the  city  would  maintain 
the  "Blue  Cross/Blue  Shield  Municipal  Master  Medical  Plan  in  effect  on  July  1, 
1974  or  its  equivalent."  The  Commission  concluded  that  this  language 
determined  explicitly  the  employees'  share  of  HMO  premiums.  At  the  time  the 
parties  negotiated  that  language,  the  City  offered  its  employees  coverage  under 
either  an  indemnity  plan  or  an  HMO,  under  c.  32B,  Section  1  6,  which  required 
the  City  at  the  time  to  contribute  the  same  dollar  amount  toward  HMO 
premiums  that  it  contributed  toward  indemnity  plan  premiums.  Therefore,  the 
Commission  concluded  that  the  rate  for  HMO  premiums  was  one  of  the 
equivalent  programs  referred  to  in  the  parties'  agreement  and  that  the  City 
could  not  change  that  contribution  rate  without  first  bargaining  with  the  Union. 

The  issue  of  whether  a  public  employer  unlawfully  interfered  with 
restrained,  or  coerced  employees  in  the  exercise  of  their  rights  in  violation  of 
Section  10(a)(1)  of  the  Law  was  raised  in  three  decisions  decided  by  the 
Commission  during  the  past  year.  In  Wakefield  School  Committee,  19  MLC 
1355  (1992),  the  Commission  considered  whether  the  School  Committee 
violated  Section  1 0(a)(1 )  by  preventing  the  president  of  the  union  representing 
its  teachers  from  addressing  the  School  Committee  during  the  public 
participation  portion  of  a  School  Committee  meeting.  The  evidence  before  the 
Commission  was  that  the  School  Committee  had  adopted  a  policy  allowing  for 
public  participation  at  a  portion  of  School  Committee  meetings.  As  part  of  that 
policy,  the  School  Committee  expressly  limited  employee  participation  during 
the  public  portion  of  the  School  Committee  meetings  to  require  employees  to 
work  through  the  school  administration  to  resolve  problems  at  the  lowest 
possible  level.  Therefore,  when  the  Union  president  attempted  to  speak  at  the 
public  participation  portion  of  a  School  Committee  meeting  to  protest  the  hiring 
or  an  additional  administrator,  the  School  Committee  suggested  that  she  take 
up  her  concerns  with  the  appropriate  school  administrators,  even  though  she 
claimed  to  have  discussed  the  issue  repeatedly  with  the  Superintendent. 

The  Commission  found  that  the  School  Committee's  policy  was  narrowly 
drawn,  applied  to  all  employees  without  regard  to  their  union  membership,  and 
fostered  a  legitimate  labor  relations  objective  resolving  concerns  about 
employment  matters  at  the  lowest  possible  level.  However,  the  Commission 
found  that  the  application  of  the  rule  on  the  facts  of  this  case  violated  Section 
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10(a)(1)  because  the  manner  in  which  the  rule  was  applied  stifled  criticism  of 
an  issue  already  raised  at  a  lower  level  of  the  school  system  because  the 
employer  did  not  want  the  issue  discussed  publicly. 

Quincv  School  Committee.  19  MLC  1476  (1992)  also  raised  an  issue 
concerning  whether  an  employer's  policy  restricting  employee  conduct  violated 
Section  1 0(a)(1 )  of  the  Law.  After  a  representation  petition  had  been  filed  with 
the  Commission,  the  Superintendent  issued  a  memorandum  to  administrators 
stating  that  no  representatives  of  labor  organizations  should  be  allowed  to 
distribute  literature  in  the  school  building,  school  mailboxes  should  not  be  used 
for  that  purpose,  although  school  principals  could  choose  to  display  those 
materials  on  a  bulletin  board  available  for  literature  from  any  parties,  and  no 
representatives  of  an  employee  organization  should  be  allowed  to  meet  with 
teachers  within  a  school  during  school  time  to  discuss  representation.  Although 
there  was  an  unwritten  no  solicitation  rule  prohibiting  all  union  solicitation  on 
school  premises  during  the  school  day  before  the  Superintendent  issues  his 
memorandum,  the  principals  had  applied  that  policy  inconsistently. 

The  Commission  acknowledged  that  a  public  employer  may  promulgate 
rules  regulating  the  distribution  of  union  literature  provided  those  rules  are 
neutral  and  nondiscriminatory  so  as  not  to  unduly  restrict  employee  access  to 
union  information.  Further,  the  Commission  noted  that  a  public  employer  may 
restrict  access  to  its  premises  by  non-employees  in  a  nondiscriminatory  manner 
provided  unions  can  communicate  with  employees  through  other  means. 

Here,  the  Commission  found  that  the  written  policy  promulgated  by  the 
Superintendent  failed  to  satisfy  those  requirements  in  several  ways.  First,  the 
policy  did  not  indicate  that  teachers  had  non-working  time  during  the  school 
day  when  non-work  subjects,  including  union  representation,  could  be 
appropriately  discussed.  Second,  the  written  policy  gave  the  principals  of  each 
school  the  discretion  to  decide  whether  to  display  union  literature.  Finally,  the 
School  Committee  offered  no  reason  to  justify  denying  union  representation 
access  to  school  premises,  even  though  it  had  an  inconsistent  practice  or 
permitting  them  access  in  the  past. 

In  Town  of  Winchester,  1 9  MLC  1  597  (1 992),  the  president  of  the  Union 
representing  the  Town's  fire  fighters  has  drafted  and  distributed  an  open  letter 
to  citizens  of  surrounding  communities  criticizing  the  Town's  action  in  reducing 
the  level  of  its  fire  protection  services.  That  letter  was  published  in  several  area 
newspapers.  At  a  subsequent  meeting  of  the  Board  of  Selectmen,  a  member 
of  the  Board  made  a  statement  to  the  effect  that  he  appreciate  the  hard  work 
of  fire  fighters  and  that  he  considered  the  letter  to  be  a  reflection  on  the  Union, 
rather  than  on  the  employees.  He  then  stated  that  thought  there  was  a  process 
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and  a  proper  way  of  dealing  with  those  issues  and  that  articles  like  the  one  the 
Union  president  sent  did  not  serve  the  process  well. 

Although  the  Commission  found  the  Union  president's  letter  to  be 
concerted  activity  protected  by  Section  2  of  the  Law,  it  did  not  find  that  the 
statement  at  the  Selectmen's  meeting  interfered  with,  restrained  or  coerced  any 
employees  in  the  exercise  of  their  rights  in  violation  of  Section  1 0(a)(1 )  of  the 
Law.  In  reaching  that  conclusion,  the  Commission  declined  to  impose  a  gag 
rule  that  would  prohibit  public  employers  from  commenting  on  public  issues. 
The  Commission  observed  that  the  statement  was  made  in  a  tone  of  remorse 
and  expressed  the  view  that  the  Union  president's  letter  was  in  bad  taste  and 
found  that  it  would  have  a  chilling  effect  on  the  right  to  engage  in  protected 
activity. 

The  issue  in  City  of  Lynn,  1  9  MLC  1  599  (1  992)  (On  Appeal)  was  whether 
the  City  was  required  to  bargain  before  the  fire  chief  unilaterally  filed  an 
application  for  an  involuntary  superannuation  retirement  for  a  fire  fighter  who 
had  an  application  for  accidental  disability  retirement  pending.  The 
Commission  concluded  that  the  manner  in  which  the  fire  chief  exercised  his 
discretion  to  file  an  involuntarily  retirement  application  pursuant  to  G.L.c.  32, 
Section  1  6  had  a  significant  impact  on  conditions  of  employment  ad  required 
bargaining.  In  addition,  the  Commission  found  that  the  fire  chief's  action  in  this 
case  was  inconsistent  with  past  practice  because  the  chief  did  not  pursue 
involuntary  applications  for  employees  if  the  employees  also  has  their  own 
voluntary  applications  pending. 

In  City  of  Boston,  19  MLC  1613  (1992)  the  Commission  considered 
whether  the  practice  of  having  a  paid  union  representative  address  correction 
officer  recruits  during  working  hours  was  a  mandatory  subject  of  bargaining. 
Applying  the  Danvers  balancing  test,  the  Commission  found  that  allowing 
unions  to  address  new  employees  during  training  is  a  mandatory  subject  of 
bargaining.  The  Commission  reasoned  that  allowing  a  Union  representative  to 
address  new  recruits  benefitted  the  Union  and  the  employees,  who  had  an 
interest  in  learning  about  the  Union's  internal  procedures  and  their  contract 
rights.  Further,  the  City  advanced  no  managerial  interests  which  would 
outweigh  the  Union's  interest  in  recruiting  new  members  and  the  employee's 
interest  in  exercising  their  right  of  self-organization. 

Town  of  Ware,  19  MLC  1700  (1993)  involved  a  request  for  binding 
arbitration  pursuant  to  Section  8  of  the  Law  filed  by  an  individual  employee. 
The  recognition  clause  in  the  agreement  under  which  the  employee  requested 
arbitration  stated  that  the  Town  recognized  "all  Administrative  Personnel  as  a 
comprehensive  committee  for  the  purpose  of  collective  bargaining  in  Chapter 
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1  49,  Section  1  78N..."  The  Town  opposed  the  request  on  the  grounds  that  the 
Administrative  Personnel  group  was  not  an  employee  organization  within  the 
meaning  of  Section  1  of  the  Law  and  that  an  individual  members  of  that  group 
had  no  standing  to  file  a  request  for  binding  arbitration. 

Citing  Massachusetts  Correction  Officers  Federated  Union,  1  5  MLC  1  380 
(1  989),  the  Commission  found  that  the  Administrative  Personnel  group  was  an 
employee  organization  within  the  meaning  of  Section  1  of  the  law.  The 
Commission  reasoned  that,  even  though  the  group  had  no  officers,  by-laws,  or 
dues,  one  of  the  purposes  of  the  group  was  to  bargain  with  the  Town  over 
wages,  hours,  and  other  terms  and  conditions  of  employment.  Moreover, 
because  the  parties'  agreement  did  not  restrict  the  role  of  an  individual 
employee  from  filing  and  processing  grievances,  up  through  and  including  an 
order  pursuant  to  Section  8  of  the  Law,  the  Commission  found  the  employee 
to  be  a  party  to  the  agreement  for  the  purposes  of  Section  8  with  the  requisite 
standing  to  file  a  request  for  binding  arbitration. 

Citv  of  Beverly,  19  MLC  1724  (1993)  (On  Appeal)  raised  the  issue 
whether  a  clause  in  the  collective  bargaining  agreement  between  the  City  and 
the  Union  representing  the  police  patrol  officers  was  an  illegal  parity  provision. 
The  disputed  clause  provided  that  "No  officer  of  the  rank  above  that  of 
sergeant  shall  be  assigned  any  detail  unless  he  is  in  a  detail  of  three  (3)  or  more 
men."  The  Commission  held  that  this  clause  was  valid  work  preservation 
clause  that  defined  the  work  that  was  to  be  considered  non-bargaining  unit 
work.  The  clause  was  not  an  illegal  parity  clause  because  it  did  not  force  one 
unit  to  bargain  the  wages,  benefits,  or  other  terms  and  conditions  of 
employment  of  another  unit.  Any  work  preservation  agreement  necessarily 
restricts  other  bargaining  units  from  performing  the  same  work;  but  such  a 
restriction  does  not  constitute  an  illegal  parity  agreement. 

The  Commission  clarified  the  obligations  of  labor  and  management  when, 
during  negotiations,  each  waits  for  the  other  to  make  a  proposal.  Reiterating 
that  no  party  can  change  the  status  quo  ante  of  a  mandatory  subject  of 
bargaining  without  (i)  agreement  of  the  other  party,  (ii)  impasse  in  negotiations, 
or  (iii)  waiver  by  the  other  party  or  its  right  to  negotiate,  the  Commission 
explained  that  no  waiver  occurs  while  a  party  who  has  protested  a  change 
awaited  further  proposals  from  the  party  who  has  proposed  the  change.  The 
Commission  also  noted  that  one  party  may  not  establish  an  artificial  or 
unreasonable  deadline  for  completing  negotiations  in  an  effort  to  reduce  the 
time  available  for  bargaining.  Town  of  Natick,  19  MLC  1753  (1993). 

In  Citv  of  Chicopee,  1  9  MLC  1  765  (1 993),  (On  Appeal)  the  Commission 
held  that  only  appointed  officials  who  are  managerial  employees  are  excluded 
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from  collective  bargaining  by  Section  1  of  c.  150E.  Because  the  parties 
stipulated  that  Deputy  Collector,  Assistant  City  Clerk,  Assistant  Assessor  and 
Assistant  Treasurer  were  appointed,  non-managerial  positions,  there  was  no 
statutory  reasons  to  exclude  the  positions  from  the  bargaining  unit,  and  the  City 
violated  its  obligation  to  bargain  in  good  faith  when  it  refused  to  bargain  with 
the  Union  regarding  the  disputed  positions. 

In  a  ruling  on  a  Motion  to  Dismiss  in  Massachusetts  Water  Resources 
Authority,  19  MLC  17778  (1993),  the  Commission  clarified  the  term  "open 
period"  as  it  applies  to  the  contract  bar  rule.  The  MWRA  argued  that,  because 
the  parties  signed  an  agreement  which  was  retroactively  effective  to  a  period 
before  the  filing  of  the  petition,  the  agreement  should  act  as  a  bar  to  the 
petition  just  as  if  the  contract  had  been  in  effect  on  the  date  that  the  petition 
was  filed.  In  denying  the  MWRA's  motion,  the  Commission  noted  that  the 
MWRA  did  not  contend  it  was  unaware  of  the  pendency  of  the  petition  at  the 
time  of  the  execution  of  the  agreement.  The  MWRA  could  have  completed 
contract  negotiations  cognizant  of  the  potential  expansion  of  the  bargaining 
unit.  Therefore,  the  pendency  of  the  petition  served  the  purpose  of  the 
contract  bar  rule,  which  is  to  promote  stability  in  labor  relations  by  ensuring  all 
parties  are  aware  of  which  unit  positions  are  included  in  the  unit  covered  by 
their  collective  bargaining  agreement. 

In  Town  of  Tewksburv,  MUP-901  6  (1  993),  the  Commission  held  that  the 
Town  engaged  in  a  prohibited  practice  when  the  Town  Manager  told  Union 
representatives  that  if  they  did  not  support  a  proposed  level-funded  budget  with 
no  lay-offs,  at  a  town  meeting  he  would  recommend  a  lower  budget  with  lay- 
offs. The  Commission  concluded  that  speaking  at  a  town  meeting  is  activity 
protected  by  §2  of  the  Law,  and  that  a  reasonable  employee  would  have 
understood  the  Town  Manager's  statements  to  be  a  threat  not  to  speak  against 
the  budget  proposal  at  the  town  meeting.  Therefore,  the  Town  violated  the 
Law  because  this  threat  would  manifest  itself  by  tending  to  restrain  or  coerce 
employees  from  exercising  their  statutory  rights  to  speak  freely  in  support  of 
their  views  at  the  town  meeting. 
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EVOLUTION  OF  PUBLIC  EMPLOYEE  BARGAINING 


1935  Wagner  Act  (National  Labor  Relations  Act)  gave  collective 

bargaining  rights  to  private  sector  employees  in  interstate 
commerce. 

1937  Massachusetts  passes  Chapter  1  50A  extending  bargaining 

rights  to  private  sector  employees  within  the  Commonwealth; 
Labor  Relations  Commission  established. 

1 958  All  public  employees  (except  police  officers)  granted  the  right 

to  join  unions  and  to  "present  proposals"  to  public 
employers.  Chapter  149,  Section  1  78D. 

1960  Employees  of  city  of  town  could  bargain  provided  that  the 

law  was  accepted  by  the  city  or  town.  There  were  no 
specific  procedures  for  elections  nor  the  manner  and  method 
of  bargaining.  Chapter  40,  Section  4C. 

1962  The  Massachusetts  Turnpike  Authority,  the  Massachusetts 

Port  Authority,  the  Massachusetts  Parking  Authority,  and  the 
Woods  Hole,  Martha's  Vineyard  and  Nantucket  Steamship 
Authority  became  subject  to  the  representation  and  unfair 
labor  practice  provisions  of  Chapter  1  50A. 

1964  State  employees  given  the  right  to  bargain  with  respect  to 

working  conditions  (but  not  wages).  Chapter  419,  Section 
1  78F.  However,  it  was  not  until  1  965  when  the  Director  of 
Personnel  and  Standardization  promulgated  the  rules 
governing  recognition  of  employee  organizations  and 
collective  bargaining  negotiations  that  bargaining  took  place. 

1964  Chapter  1  50A  amended  to  include  health  care  facilities  as 

"employers"  and  nurses  as  "employees." 

1 965  Municipal  employees  given  the  right  to  bargain  about  wages, 

hours,  and  terms  and  conditions  of  employment  Chapter 
419,  Sections  178G-N.  This  repealed  Chapter  40,  S.4C. 

1 968  Chapter  1  50A  amended  to  expressly  include  private  nonprofit 

institutions  as  "employers"  and  nonprofessional  employees 
of  a  health  care  facility  or  of  private  nonprofit  institutions 
(except  members  of  religious  orders)  as  "employees." 
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1969  Medonca  Commission  established  by  legislature  to  revise 

public  employee  bargaining  laws. 

1973  Most  public  employees  -  state  and  municipal  -  extended  full 

bargaining  rights  under  comprehensive  new  statute,  Chapter 
1  50E;  binding  arbitration  of  interest  disputes  involving  police 
and  fire  employees. 

1974  Chapter  1  50E  amended  to  strengthen  enforcement  powers 

of  Labor  Relations  Commission,  modify  union  unfair  labor 
practices,  modify  standards  for  exclusion  of  managerial 
employees. 

1975  LRC   issued  standards  for  appropriate   bargaining  units 

affecting  fifty-five  thousand  state  employees  in  more  than 
two  thousand  job  classifications.  Ten  statewide  units  were 
created-five  non-professional  and  five  professional.  Statute 
passed  providing  for  separate  bargaining  unit  for  state  police. 
[Employees  of  the  University  of  Massachusetts,  and  the  state 
and  community  colleges  also  have  separate  units.] 

1977  Chapter  1  50E  extended  to  court  employees  in  the  judicial 

branch;  two  state-wide  units  (excepting  Middlesex  and 
Suffolk  Counties'  Superior  Court  court  officers)  established 
for  judicial  branch  employees. 

1977  Housing  authorities  and  their  employees  covered  by  the 

representation  and  prohibited  practice  sections  of  Chapter 
1  50E.  [Most  other  Authorities  remain  subject,  to  varying 
degrees,  to  Chapter  1  50A.] 

1 977  Joint  Labor-Management  Commission  established  to  oversee 

collective  bargaining  negotiations  and  impasses  involving 
municipal  police  officers  or  fire  fighters. 

1977  Agency  service  fee  provisions  are  clarified  to  require  that 

employee  organizations  provide  a  rebate  procedure  and  to 
indicate  which  expenditures  may  be  rebated  to  employees. 

1980  "Proposition  2  1/2"  enacted,  repealing  final  and  binding 

arbitration  for  police  and  firefighter  contract  negotiations. 
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Chapter  1 50E  amended  to  make  decisions  of  the  Labor 
Relations  Commission  reviewable  in  the  Appeals  Court. 

Labor  Relations  Commission  empowered  to  refer  to  bargain 
cases  to  the  Board  of  Conciliation  and  Arbitration  of  the 
Joint-Labor  Management  Committee  for  mediation. 

Section  1 1  of  Chapter  1 50E  amended  to  articulate  the 
standard  for  issuing  complaints  in  prohibited  practice  cases. 

The  definition  of  "employer"  or  "public  employer"  in  Section 
1  of  Chapter  1  50E  was  amended  to  specifically  include  all 
political  subdivisions,  with  limited  exceptions.  In  addition, 
the  definition  of  "professional  employee"  in  Section  1  of 
Chapter  1 50E  was  amended  to  specifically  include  a 
detective,  member  of  a  detective  bureau  or  police  officer 
who  is  primarily  engaged  in  investigative  work  in  any  city  or 
town  police  department  with  more  than  400  employees. 

LRC  issues  comprehensive  regulations  setting  forth  agency 
service  fee  procedures,  including  requirements  for  unions  to 
collect  a  fee  pursuant  to  Section  1  2  of  Chapter  1  50E  and  for 
employees  to  challenge  the  amount  of  validity  of  the  fee. 

Chapter  1  50A  amended  to  specifically  cover  private  vendors 
who  contract  with  the  state  or  its  political  subdivisions  to 
provide  certain  social  and  other  services. 

The  definition  of  "employer"  or  "public  employer"  in  Section 
1  of  Chapter  1 50E  was  amended  to  include  the  newly 
created  Massachusetts  Water  Resources  Authority. 

Chapter  1  50E  amended  to  forbid  employers  from  unilaterally 
changing  employees'  wages,  hours  and  working  conditions 
until  the  collective  bargaining  process  (including  mediation, 
factfinding  or  arbitration,  if  applicable)  has  been  completed. 

Arbitration  reinstituted  for  police  and  firefighter  contract 
negotiations,  with  arbitration  awards  subject  to  funding  by 
the  legislative  body. 

LRC  revises  regulations  to  clarify  procedures  and  increase 
efficiency. 
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DOCKET  CLASSIFICATION  CODES 
CASES  FILED  FISCAL  1993 


MCR 


PETITION  FILED  BY  OR  ON  BEHALF  OF  MUNICIPAL  EMPLOYEES 
SEEKING  CERTIFICATION  OR  DECERTIFICATION  OF  AN 
EMPLOYEE  ORGANIZATION 


91 


MCRE 


MUNICIPAL  EMPLOYEES  SEEKS  TO  RESOLVE  CLAIM  OF 
REPRESENTATION  BY  ONE  OR  MORE  EMPLOYEES  ORGANIZATION 


0 


SCR 


PETITION  BY  OR  ON  BEHALF  OF  EMPLOYEES  OF  THE 
COMMONWEALTH  SEEKING  CERTIFICATION  OR  DECERTIFICATION 
OR  AN  EMPLOYEE  ORGANIZATION 


6 


SCRE 


STATE  EMPLOYEE  SEEKS  TO  RESOLVE  CLAIM  OF  REPRESENTATION 
BY  ONE  OR  MORE  EMPLOYEES  ORGANIZATIONS 


0 


CR 


PETITION  BY  OR  ON  BEHALF  OF  PRIVATE  EMPLOYEES  SEEKING 


3 


CERTIFICATION  OR  DECERTIFICATION  OR  AN  EMPLOYEES 
ORGANIZATION 

CRE         PRIVATE  EMPLOYER  SEEKS  TO  RESOLVE  CLAIM  OR  REPRESENTATION  0 
BY  ONE  OR  MORE  EMPLOYEES  ORGANIZATIONS 

CAS        EMPLOYEE  ORGANIZATION  OR  EMPLOYER  SEEK  CLARIFICATION  OR  38 
AMENDMENT  OF  RECOGNIZED  OR  CERTIFIED  BARGAINING  UNIT 

MUP        CHARGE  FILED  BY  INDIVIDUAL  EMPLOYEES  OR  EMPLOYEE  491 
ORGANIZATION  AGAINST  MUNICIPAL  EMPLOYER 

MUPL      CHARGE  FILED  BY  MUNICIPAL  EMPLOYER  OR  AN  INDIVIDUAL  80 
AGAINST  EMPLOYEE  ORGANIZATION 

SUP         CHARGE  FILED  BY  INDIVIDUAL  EMPLOYEES  OR  EMPLOYEE  147 
ORGANIZATION  AGAINST  STATE  EMPLOYER 

SUPL       CHARGE  FILED  BY  STATE  EMPLOYER  OR  INDIVIDUAL  AGAINST  35 
AN  EMPLOYEE  ORGANIZATION 

UP  COMPLAINT  FILED  BY  STATE  EMPLOYER  OR  INDIVIDUAL  AGAINST  10 

AN  EMPLOYEE  ORGANIZATION 

UPL         COMPLAINT  FILED  BY  PRIVATE  EMPLOYER  OR  INDIVIDUAL  AGAINST  5 
EMPLOYEE  ORGANIZATION 

ASF        CHARGED  FILED  BY  EMPLOYEE  AGAINST  AN  EMPLOYEE  ORGANIZATION  78 
CHALLENGING  THE  VALIDITY  AND/OR  AMOUNT  OF  AN  AGENCY  FEE 

SI  PETITION  FILED  BY  A  PUBLIC  EMPLOYER  REQUESTING  THE  2 

TO  INVESTIGATE  STRIKE  THREAT  BY  EMPLOYEES 

RBA        EMPLOYEE  OR  EMPLOYEE  ORGANIZATION  REQUEST  COMMISSION  TO  2 
ORDER  BINDING  ARBITRATION.  SECTION  8  OF  G.L.C.150E 

AO  PETITION  FILED  BY  EITHER  PARTY  TO  COLLECTIVE  BARGAINING  1 

NEGOTIATIONS  SEEKING  AN  ADVISORY  RULING  TO  DETERMINE  IF  A 
WRITTEN  BARGAINING  PROPOSAL  IS  WITHIN  THE  SCOPE  OF 
"  '     MANDATORY  NEGOTIATIONS.  SECTION  6  OF  G.L.C.1  50E 


TOTAL  OF  ALL  CASES  FILED  FY 
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COMMONWEALTH  OF  MASSACHUSETTS 
LABOR  RELATIONS  COMMISSION 


FINANCIAL  STATEMENT 
FISCAL  YEAR  1993 


General  Appropriation  Received  $875,202 

Salary  Reserve  Account  Transfer  $4,006 

TOTAL  AVAILABLE  $879,208 

EXPENDITURES: 

Salaries  $813,108 

Employee  Mileage  &  Training  $2,105 

Contracted  Student  Interns  $2,230 

Unemployment,  Medicare  &  Universal  Health  $8,842 

Office  &  Administrative  Expenses  $32,421 

Work/Study  Students  &  Temporary  Clerical  $3,198 

Equipment  Purchases  $4,690 

Equipment  Leases  &  Maintenance  Agreements  $11,777 

TOTAL  EXPENDITURES  $878,416 

Reverted  $792 
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COMMONWEALTH  OF  MASSACHUSETTS 


LABOR  RELATIONS  COMMISSION 
ANNUAL  REPORT  FISCAL  YEAR  1994 


I.  INTRODUCTION 

STATEMENT  OF  THE  COMMISSION'S  RESPONSIBILITIES 

The  Labor  Relations  Commission  is  a  quasi-judicial  agency  whose 
purpose  is  to  ensure  the  prompt,  peaceful,  and  fair  resolution  of  labor 
disputes  by  enforcing  the  labor  relations  laws  of  the  Commonwealth.  As 
the  state  counterpart  to  the  National  Labor  Relations  Board,  the 
Commission  administers  the  Public  Employee  Bargaining  Law  and  the 
Private  Sector  Collective  Bargaining  Law,  General  Laws  Chapter  1  50E  and 
1 50A  respectively.  These  laws  give  employees  of  state  and  local 
government,  and  employees  of  private  businesses  which  do  not  come 
within  the  jurisdiction  of  the  NLRB  the  right  and  protection: 

to  form,  join,  or  participate  in  a  union  or  association; 

to  bargain  collectively  over  terms  and  conditions  of 
employment  such  as  wages,  hours  and  benefits; 

to  engage  in  other  concerted  activity  for  mutual  aid  and 
protection;  and 

to  refrain  from  participating  in  any  of  these  activities. 

The  Commission  has  existed  since  1937,  and  its  jurisdiction  has 
been  expanded  frequently.  The  legislature  has  granted  full  collective 
bargaining  rights  to  state,  county  and  municipal  employees  in  the 
executive  and  judicial  branches  of  government.  Approximately  98%  of 
the  Commission's  caseload  deals  with  labor  matters  affecting  public 
employees  and  2%  of  the  caseload  concerns  the  employees  of  private 
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employers.  By  guaranteeing  to  employees  the  right  to  choose  freely 
whether  or  not  to  be  represented  by  a  union  and  by  impartially 
adjudicating  claims  between  employees,  employers  and  unions,  the 
Commission  ensures  that  labor  and  management  live  within  the  strictures 
of  the  state's  collective  bargaining  laws.  Through  its  case  resolution 
techniques  the  Commission  establishes  labor  relations  policy  for  public 
employees  throughout  Massachusetts. 

Pursuant  to  its  responsibility  to  ensure  the  timely,  peaceful,  and  fair 
resolution  of  labor  disputes,  the  Commission  performs  the  following 
primary  functions: 

1 .      Disposition  of  Unfair  Labor  Practice  Charges 

The  Commission  adjudicates  charges  of  unfair  labor  practices  as 
defined  by  the  Laws.  For  example,  charges  may  be  filed  by  either  a  union 
or  an  employer  alleging  that  the  opposing  party  has  not  bargained  in  good 
faith.  A  charge  may  be  filed  by  an  individual  against  an  employer  claiming 
that  the  employer  has  discriminated  against  her  or  him  because  of  her  or 
his  union  activity.  Charges  may  also  stem  from  allegations  by  individuals 
that  their  union  has  not  represented  them  fairly. 

Whenever  an  employee,  union,  or  employer  files  a  charge  with  the 
Commission  claiming  that  either  an  employer  or  union  has  committed  an 
unfair  labor  practice,  the  Commission  investigates  the  charge  and  after 
reviewing  the  facts  alleged  and  legal  arguments  of  the  parties,  determines 
whether  it  has  "probable  cause"  to  issue  a  complaint  and  conduct  a 
hearing.  If  the  charge  is  dismissed  without  a  hearing,  the  charging  party 
may  request  reconsideration  of  the  matter  by  the  Commission.  If  the 
Commission  affirms  the  dismissal,  the  charging  party  may  seek  judicial 
review  in  the  Appeals  Court. 

If  the  Commission  determines  that  probable  cause  exists  to  believe 
that  the  law  has  been  violated,  a  complaint  is  issued  and  a  public  hearing 
is  conducted  by  an  administrative  law  judge.  At  the  hearing,  the  parties 
may  be  represented  by  counsel,  witnesses  are  sworn  and  evidence  is 
taken.  Following  the  hearing,  each  side  has  the  opportunity  either  to  file 
briefs  or  to  offer  closing  arguments. 
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The  administrative  law  judge  may  issue  either  a  decision  or 
recommended  findings  of  fact.  Either  may  be  reviewed  by  the  full 
Commission.  Final  Commission  decisions  may  be  appealed  to  the 
Massachusetts  Appeals  Court. 

All  administrative  law  judge  and  final  Commission  decisions  are 
written  and  are  periodically  published  for  the  benefit  of  the  public  and  the 
labor  community  in  the  Massachusetts  Labor  Cases,  a  private  reporter 
service.  The  Commission's  decisions  are  also  available  by  CD  ROM 
subscription  through  the  Social  Law  Library.  Excerpts  of  the  decisions  are 
also  published  in  Mass.  Lawyer's  Weekly,  National  Public  Employment 
Reporter,  Government  Employee  Relations  Report,  Labor  Relations 
Reporter,  and  Public  Employee  Bargaining.  The  Commission's  decisions 
guide  the  conduct  of  collective  bargaining  and  the  relationship  between 
labor  and  management  throughout  the  Commonwealth. 


2.      Conduct  of  Representation  Elections  and  Bargaining  Unit 
Determination 

The  Commission  conducts  secret  ballot  elections  so  that  employees 
may  choose  whether  to  be  represented  by  a  union.  Elections  are 
conducted  whenever  (1)  one  or  more  employee  organizations  claim  to 
represent  a  substantial  number  of  employees  in  an  appropriate  unit;  (2) 
an  employee  organization  petitions  the  Commission  alleging  that  a 
substantial  number  of  employees  wish  to  be  represented  by  the  petitioner; 
or  (3)  a  substantial  number  of  employees  in  a  bargaining  unit  allege  that 
the  exclusive  representative  no  longer  represents  a  majority  of  the 
employees.  Elections  may  be  conducted  "on  site"  or  by  mail  ballot 
procedures  depending  on  the  size  of  the  unit  and  the  relative  cost  of  each 
type  of  election. 

By  law,  the  Commission  also  must  determine  what  bargaining  unit 
is  "appropriate"  for  collective  bargaining.  The  agency  must  consider  the 
"community  of  interest"  that  exists  between  different  classifications  of 
employees,  the  efficiency  of  the  employer's  operations,  and  the  interests 
of  employees  in  "effective"  representation.  The  Commission  assists  the 
parties  to  reach  agreement  concerning  an  appropriate  unit.    When  no 
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agreement  is  possible,  however,  the  Commission  holds  a  hearing  and 
issues  a  written  decision. 


3.  Prevention  and  Termination  of  Strikes 

Strikes  by  the  employees  of  most  public  employers  are  illegal  under 
General  Laws  Chapter  1  50E.  When  a  public  employer  believes  that  a 
strike  has  occurred  or  is  imminent,  the  employer  may  file  a  petition  with 
the  Commission  for  an  investigation.  The  Commission  quickly 
investigates  and  decides  whether  an  unlawful  strike  is  occurring  or  about 
to  occur.  If  unlawful  strike  activity  is  found,  the  Commission  directs 
striking  employees  back  to  work  and  issues  other  orders  designed  to  help 
the  parties  resolve  the  underlying  dispute.  Most  strikes  end  after 
issuance  of  the  Commission's  order,  but  judicial  enforcement  of  the  order 
sometimes  necessitates  Superior  Court  litigation  which  can  result  in  court- 
imposed  sanctions  against  strikers. 

4.  Agency  Service  Fee  Determinations 

Chapter  1 50E  allows  public  employers  to  enter  into  collective 
bargaining  agreements  which  require  non-union  employees  covered  by  the 
agreement  to  pay  an  agency  service  fee  to  the  union,  "commensurate 
with  the  cost  of  collective  bargaining  and  contract  administration,"  as  a 
condition  of  continued  employment.  Employees  may  challenge  the 
amount  of  the  annual  agency  service  fee  by  filing  an  "amount"  charge 
with  the  Commission.  Such  charges  require  a  detailed  evaluation  of  the 
union's  expenses.  Employees  also  may  challenge  a  union's  legal  right  to 
collect  a  fee  by  filing  a  validity  charge  with  the  Commission.  Hundreds 
of  charges  are  filed  each  year  raising  questions  of  constitutional  rights, 
auditing  and  accounting  practices  as  well  as  some  labor  policy  issues. 
The  Commission's  rulings  have  set  precedent  in  this  emerging  area  of  the 
law. 
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5.      Court  Litigation 


Parties  to  final  decisions  issued  by  the  Commission  may  appeal  the 
decision  directly  to  the  Massachusetts  Appeals  Court.  For  this  reason  the 
Commission  functions  as  a  trial  level  court  for  labor  relations  cases. 
Further  appellate  review  may  be  sought  before  the  Massachusetts 
Supreme  Judicial  Court.  In  addition,  the  Commission  may  bring  suit  in 
the  Appeals  Court  to  enforce  compliance  with  final  decisions  of  the 
Agency.  Although  the  Appeals  Court  has  original  jurisdiction  over 
Commission  final  orders,  the  Supreme  Judicial  Court  often  takes  cases 
directly  on  appeal  either  at  the  request  of  a  party  or  on  its  own  motion. 
The  Commission  also  occasionally  must  seek  judicial  enforcement  in 
Superior  Court  of  orders  directing  public  employees  to  cease  engaging  in 
illegal  strike  activities.  Commission  staff  attorneys  represent  the 
Commission  and  conduct  all  of  the  agency's  litigation. 

6.      Other  Responsibilities 

The  Commission  processes  unit  clarification  petitions  and  requests 
for  binding  arbitration.  Clarification  petitions  may  be  filed  by  an 
employee  organization  or  an  employer  for  the  purpose  of  clarifying  or 
amending  a  recognized  or  certified  bargaining  unit. 

Massachusetts  law  specifies  that  a  party  to  a  collective  bargaining 
agreement  that  does  not  contain  a  grievance  procedure  culminating  in 
final  and  binding  arbitration,  may  petition  the  Commission  to  order 
grievance  arbitration.  These  "Requests  For  Binding  Arbitration"  are 
processed  quickly  by  the  Commission  to  assist  the  parties  to  resolve  their 
grievances. 

Sections  13  and  14  of  Chapter  1  50E  require  the  Labor  Relations 
Commission  to  maintain  a  list  of  employee  organizations  and  the 
bargaining  units  they  represent.  Section  7  of  Chapter  1  50E  requires 
public  employers  to  file  copies  of  all  collective  bargaining  agreements  with 
the  Commission.  The  Commission  requires  labor  organizations  to  provide 
the  following  information:  the  name  and  address  of  current  officers, 
address  where  notices  can  be  sent,  date  of  organization,  date  of 
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certification,  and  expiration  date  of  signed  agreements.  Each  organization 
must  also  file  an  annual  report  with  the  Commission  containing:  "the 
aims  and  objectives  of  such  organization,  the  scale  of  dues,  initiation 
fees,  fines  and  assessments  to  be  charged  to  the  members,  and  the 
annual  salaries  to  be  paid  officers."  Budget  constraints  preclude 
institution  of  a  "tickler"  system  to  remind  labor  organizations  of  their  filing 
obligations.  Instead,  the  Commission  relies  upon  various  internal  case- 
processing  incentives  to  encourage  compliance  with  the  filing 
requirements. 

7.  Caseload  summary 

As  case  statistics  indicate,  the  Commission  primarily  serves  the 
public  sector  population  including  individual  employees,  unions,  and 
employers. 

During  fiscal  year  1994,  830  cases  were  filed  with  the  Labor 
Relations  Commission  and  872  were  closed.  Of  these,  81 1 ,  or  97.7%, 
were  filed  pursuant  to  the  agency's  public  sector  collective  bargaining 
jurisdiction  under  General  Laws  Chapter  1  50E.  The  remaining  19  cases 
involved  the  Commission's  authority  under  General  Laws  Chapter  1  50A. 

8.  Agency  Priorities 

The  Commission's  highest  priority  is  to  enforce  the  state's  collective 
bargaining  laws  and  to  promote  productive  labor  relations  by  resolving 
cases  filed  with  the  Commission  as  quickly  as  possible.  Time  required  to 
resolve  a  case  varies  depending  upon  the  nature  of  the  legal  claims,  the 
resources  of  the  parties  and  the  resources  of  the  Commission.  Each 
charge  requires  docketing  and  clerical  time;  investigation  and  deliberation 
time;  preparation  of  a  complaint  or  dismissal  order;  and,  when  the 
charges  are  deemed  sufficiently  meritorious,  a  hearing  with  detailed 
factual  findings  and  a  legal  decision,  followed  by  time  for  appeals. 
Constitutional  principles  of  due  process  dictate  each  step  in  the 
procedure,  but  the  Commission  has  implemented  techniques  designed  to 
reduce  the  agency  personnel  time  required  to  perform  each  step. 
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Beginning  July  1,  1993,  the  Commission  instituted  a  mandatory  written 
procedure  policy  for  unfair  labor  practice  cases.  This  policy,  which 
requires  the  parties  to  submit  detailed  documentation  to  the  Commission, 
replaces  time  consuming,  in-person  investigation  procedures  and 
has  resulted  in  a  faster  processing  of  cases.  During  FY  1994,  the 
Commission  implemented  additional  internal  procedures  intended  to 
emphasize  case  settlement  as  a  means  to  improve  productivity  by 
resolving  cases  without  time  consuming  trials.  Beginning  July  1,  1994, 
the  Commission  instituted  a  case  evaluation  program  designed  to  give  the 
parties  to  selected  unfair  labor  practice  cases  an  opportunity  for  early 
evaluation  of  their  cases  in  the  hope  that  if  the  parties  receive  an  impartial 
appraisal  of  their  legal  position  then  they  will  be  more  likely  to  settle  the 
matter. 

The  changes  instituted  at  the  Commission  have  resulted  in 
substantial  improvement  in  the  time  it  takes  for  the  Commission  to 
determine  "probable  cause"  and  hold  hearings  on  cases.  Formerly,  it  took 
six  to  eight  months  for  a  case  to  reach  the  Commissioners  for  a  probable 
cause  determination;  it  now  takes  less  than  three  months  from  the  time 
pleadings  are  filed.  Formerly,  the  time  span  between  the  time  a  complaint 
was  issued  by  the  Commission  to  the  time  of  hearing  was  six  to  eight 
months;  it  is  now  less  than  four  months.  At  the  end  of  FY  1992,  the 
average  length  of  time  that  a  case  was  open  at  the  Commission  was  62.7 
weeks.  By  the  end  of  FY  1  993  that  average  had  been  reduced  to  51 .83 
weeks,  and,  at  the  end  of  FY  1 994,  this  number  had  been  further  reduced 
to  43.89  weeks.  This  is  an  improvement  of  over  30%  in  two  years. 

Simultaneously  the  Commission  is  committed  to  quality.  By 
delivering  clear  legal  opinions  that  provide  guidance  to  the  labor- 
management  community,  the  Commission  attempts  not  only  to  resolve 
the  specific  legal  controversy  that  is  the  subject  of  the  decision,  but  also 
to  establish  clear  legal  precedent  that  will  guide  other  parties  in  the 
conduct  of  their  labor  relations. 
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II.      STRUCTURE  OF  THE  COMMISSION 


The  Commission  consists  of  three  members  who  are  appointed  by 
the  Governor  for  staggered  five-year  terms.  One  Commissioner  is 
designated  as  chairperson.  Any  member  of  the  Commission  may  be 
removed  by  the  governor,  upon  notice  and  hearing,  for  neglect  of  duty  or 
malfeasance  in  office,  but  for  no  other  cause.  The  Commission  has  the 
authority  to  make,  amend  and  rescind  such  rules  and  regulations  as  may 
be  necessary  to  carry  out  the  provisions  of  the  law.  The  Commissioners 
manage  the  Commission,  hear  and  decide  cases  pending  before  the 
agency,  authorize  all  litigation,  and  manage  all  personnel.  For 
administrative  purposes,  the  Commission  is  within,  but  not  subject  to  the 
jurisdiction  of,  the  Executive  Office  of  Labor. 

The  Executive  Secretary  directs  and  supervises  certain  employees 
of  the  Commission.  He  assists  the  Commissioners  in  budgetary  and  other 
administrative  matters,  informs  the  Commission  of  the  status  of  all 
matters  pending  before  it,  and  maintains  a  permanent  record  of  the 
disposition  of  cases.  The  Assistant  to  the  Executive  Secretary  supervises 
all  case  scheduling  at  the  Commission. 

The  Chief  Counsel  directs  and  supervises  the  legal  staff  in  their 
duties  of  investigating  cases,  conducting  hearings,  and  writing  decisions. 
He  also  serves  as  the  Commissioners'  principal  legal  advisor.  The  Deputy 
Chief  Counsel  supervises  the  legal  staff  with  respect  to  all  litigation  before 
the  courts  of  the  Commonwealth. 

The  administrative  law  judges,  designated  by  the  Commission  as  its 
agents,  investigate  and  hear  cases,  and  write  decisions.  Attorneys  may 
also  appear  and  represent  the  Commission  in  any  court  proceeding. 
Election  specialists  conduct  on-site  and  mail  ballot  representation 
elections. 

The  administrative  support  staff  docket  all  cases,  type  notices, 
decisions  and  court  briefs,  tabulate  statistics,  and  process  all  internal  and 
external  records  handled  by  the  Commission,  including  personnel  and 
purchasing  records. 
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III.     PUBLIC  INFORMATION/COMMUNITY  RELATIONS 


The  Commission  understands  that  employees,  unions  and  employers 
are  better  able  to  comply  with  the  law  when  they  understand  their 
statutory  rights  and  responsibilities.  By  providing  information  to  the 
public  and  meeting  with  groups  of  employers  and  employees,  the 
Commission  attempts  to  reduce  the  numbers  of  charges  filed.  The 
Commission  has  authored  A  Guide  to  the  Public  Employee  Collective 
Bargaining  Law  (now  in  its  2nd  edition)  which  explains  Commission 
procedures,  summarizes  decisions  and  includes  the  text  of  the  law  and 
the  Commission's  regulations.  The  Guide  is  published  and  sold  by  the 
University  of  Massachusetts  Institute  of  Government  Services  and  used 
extensively  by  the  public. 

A  Commission  staff  member  is  assigned  to  "Officer  of  the  Day"  duty 
to  aid  the  many  people  who  call  or  walk  into  the  Commission  with  labor- 
related  problems.  Although  the  Commission  cannot  always  solve  such 
problems,  the  "Officer  of  the  Day"  provides  accurate  information  to  assist 
the  public.  The  Commission  also  answers  questions  from  the  press 
concerning  the  status  of  various  cases  before  the  Commission. 

The  Commission  supplies  information  to  three  local  professional 
publications  to  inform  practitioners  in  the  field  of  public  sector  labor 
relations.  The  Massachusetts  Labor  Relations  Reporter  publishes 
information  concerning  decisions,  court  cases,  hearings,  elections, 
complaints,  and  all  other  activities;  Massachusetts  Labor  Cases  prints  all 
Commission  decisions  in  full;  and  Massachusetts  Lawyers  Weekly  prints 
summaries  of  Commission  decisions.  Commission  decisions  are  also 
frequently  reported  in  national  publications,  including  Government 
Employee  Relations  Reporter,  the  Bureau  of  National  Affairs  Labor 
Relations  Reference  Manual,  and  the  Commerce  Clearing  House  Labor 
Cases. 

Commission  agents  travel  across  the  state  in  an  effort  to  make  the 
Commission's  services  more  accessible.  Most  elections  are  conducted  at 
the  place  of  employment.  The  Commission  also  provides  training  to  large 
groups  of  constituents  in  order  to  prevent  prohibited  practices. 
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LABOR  RELATIONS  COMMISSION 
FISCAL  YEAR  1994 
SELECTED  COMMISSION  DECISIONS1 
JULY  L  1993  -  June  30,  1994 


Commonwealth  of  Massachusetts,  20  MLC  1025  (1993)  raised  the 
issue  whether  the  employer  was  obligated  to  bargain  about  the  impact  of 
the  double-bunking  of  inmates  on  the  safety  and  workload  of  correction 
officers.  Because  the  double  bunking  proposal  at  issue  would  create  one 
third  more  work  for  correction  officers  and  increase  safety  concerns  for 
officers  entering  and  leaving  rooms,  the  Commission  found  that  the 
employer  was  obligated  to  bargain  to  resolution  or  impasse  with  the  union 
representing  the  correction  officers  before  implementing  any  double 
bunking  plan.  Because  the  record  did  not  reveal  that  the  double  bunking 
plan  was  ever  implemented,  however,  the  Commission  did  not  find  that 
there  was  any  impact  that  would  have  required  bargaining. 

In  Town  of  Hopedale,  20  MLC  1059  (1993),  the  Commission 
considered  whether  the  Assistant  Assessor/Appraiser  in  the  Town  shared 
a  sufficient  community  of  interest  with  the  Town  clerical  employees  to  be 
included  in  a  bargaining  unit  of  all  full-time  and  regular  part-time  clerical 
and  maintenance  employees.  The  Commission  found  that,  unlike  office 
clericals,  fifty  percent  of  the  Assistant  Assessor/Appraiser's  work 
involves  property  field  appraisals.  Further,  the  Commission  concluded 
that  the  education  and  experience  level  of  the  Assistant 
Assessor/Appraiser  was  dissimilar  to  clerical  employees  because  it 
required  a  working  knowledge  of  the  administration  and  interpretation  of 
the  Massachusetts  assessment  laws.  Therefore,  the  Assistant 
Assessor/Appraiser  did  not  share  a  community  of  interest  with  a 
bargaining  unit  of  clerical  and  maintenance  employees. 

In  Commonwealth  of  Massachusetts,  20  MLC  1087  (1993)  (on 
appeal),  the  Commission  considered  the  nature  of  a  public  employer's 
obligations  to  arbitrate  grievances  with  a  new  exclusive  collective 


1  This  summary  of  decisions  is  not  a  comprehensive  review  of 
all  Commission  decisions  that  have  issued  during  the  past  year. 
Rather  it  highlights  certain  noteworthy  post-hearing  decisions. 
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bargaining  representative  concerning  grievances  that  arose  under  an 
agreement  with  the  predecessor  union.  The  Commission  reasoned  that, 
once  the  new  union  was  certified  as  the  exclusive  bargaining 
representative,  only  the  new  union  had  the  right  to  deal  with  the  employer 
in  collective  bargaining  matters,  including  matters  pending  in  the 
grievance-arbitration  process.  The  new  union  had  the  right  to  evaluate 
the  merits  of  grievances  filed  by  a  predecessor  union,  and  the  employer 
had  an  obligation  to  deal  only  with  the  new  union  concerning  the 
previously-filed  grievances.  Therefore,  by  failing  to  recognize  the  new 
union's  status  and  to  deal  with  it  concerning  the  previously-filed 
grievances,  the  employer  failed  to  bargain  in  good  faith  by  failing  to 
bargain  only  with  the  exclusive  bargaining  representative. 

In  a  pair  of  rulings  issued  during  the  year,  the  Commission  re- 
emphasized  the  importance  of  filing  timely  responsive  pleadings  with  the 
Commission.  City  of  Beverly,  20  MLC  1  166  (1993):  Commonwealth  of 
Massachusetts,  20  MLC  1  179  (1993).  In  each  of  those  cases,  the 
respondents  had  failed  to  file  answers  to  the  Commission's  complaints  or 
to  default  motions  filed  by  the  charging  parties.  Citing  City  of  Worcester, 
6  MLC  1 475  (1  979),  the  Commission  observed  that  timely  filed  answers 
assist  the  parties  and  the  Commission  to  focus  the  issues  in  dispute  and 
facilitate  settlement  efforts.  Although  the  Commission  was  careful  to 
note  that  it  will  review  requests  for  extensions  of  time  to  file  answers  and 
whether  there  is  proper  cause  for  not  doing  so,  the  respondent  has  the 
burden  of  justifying  the  exceptions  to  the  requirement  that  answers  be 
timely  filed. 

In  Committee  for  Public  Counsel  Services,  20  MLC  1  201  (1  993),  the 
Commission  dismissed  a  representation  petition  by  a  union  seeking  to 
represent  a  bargaining  unit  of  the  non-legal  staff  of  the  Public  Counsel 
Division  of  the  Committee  for  Public  Counsel  Services.  The  central  issue 
in  the  case  was  whether  the  petitioned-for  employees  were  employed  by 
a  public  employer  within  the  meaning  of  Section  1  of  G.L.  c.  1 50E. 
Because  the  petitioning  union  had  argued  that  the  petitioned-for 
employees  were  not  employed  by  the  Chief  Administrative  Justice  of  the 
Trial  Court,  the  only  issue  before  the  Commission  was  whether  they  were 
employed  by  the  Commonwealth,  acting  through  the  Commissioner  of 
Administration.  Because  G.L.  c.  21 1  D,  the  Committee's  enabling  statute, 
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did  not  reveal  any  authoritative  relationship  between  employees  of  the 
Committee  and  the  Commissioner  of  Administration  and  the  union  did  not 
proffer  any  material  evidence  to  demonstrate  that  the  Commissioner  of 
Administration  controls  the  working  conditions  of  the  Committee's 
employees,  the  Commission  declined  to  find  that  the  petitioned-for 
employees  were  employed  by  the  Commissioner  of  Administration. 

The  central  issue  before  the  Commission  in  Town  of  Halifax,  20  MLC 
1  320  (1 993)  (on  appeal)  was  whether  the  Town  was  obligated  to  bargain 
about  a  decision  to  change  a  weekend  shift  complement  that  affected  the 
fire  fighters'  method  of  responding  to  an  alarm.  The  employer  unilaterally 
reduced  fire  station  staffing  levels  from  two  to  one  fire  fighter  on  duty 
during  the  weekend  day  shift  and  required  that  the  second  fire  fighter  be 
on  call  to  respond  to  fires  and  medical  emergencies.  Although  the 
number  of  fire  fighters  manning  a  piece  of  apparatus  did  not  change,  the 
shift  staffing  change  resulted  in  up  to  a  six  minute  delay  in  the  time  that 
a  piece  of  fire  apparatus  left  the  fire  station  to  respond  to  an  alarm. 

Focusing  on  whether  the  Town's  change  in  shift  manning  levels  so 
affected  safety  and  workload  to  require  it  to  bargain  about  what  would 
otherwise  be  viewed  as  a  permissive  subject  of  bargaining,  the 
Commission  found  that  the  Town  did  not  violate  its  bargaining  obligation. 
The  Commission  found  that  the  six  minute  delay  relied  on  by  the  Union 
was  not,  by  itself,  sufficient  to  show  that  there  was  a  compelling  enough 
effect  on  safety  and  workload  to  overcome  the  Town's  interest  in 
determining  shift  manning  levels. 

In  Citv  of  Maiden.  20  MLC  1 400  (1  994),  the  Commission  considered 
the  extent  of  the  City's  obligation  to  bargain  about  the  actions  of  the 
Maiden  Retirement  Board.  In  1990,  the  Maiden  Retirement  Board  had 
voted  to  change  the  prior  existing  practice  of  allowing  employees  to 
receive  a  lump  sum  payment  in  lieu  of  accrued  unused  vacation  at 
retirement. 

Consistent  with  the  standard  set  out  in  City  of  Brockton,  19  MLC 
1  139  (1992),  the  Commission  observed  that  the  Maiden  Retirement 
Board  is  fiscally  and  administratively  independent  from  the  City  of 
Maiden.  Because  the  City  had  no  ability  to  control  the  decision  of  the 
Retirement  Board,  the  Commission  concluded  that  it  had  no  duty  to 
bargain  about  the  decision  of  the  Retirement  Board.    However,  the 
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Commission  did  find  that  the  City  had  an  obligation  to  bargain  about  the 
impacts  of  the  lost  vacation  and  retirement  benefits  and  that  the  City 
violated  Section  10(a)(5)  of  the  Law  when  if  failed  to  do  so. 

In  Boston  School  Committee,  (March  2,  1994)  (on  appeal),  the  issue 
before  the  Commission  was  whether  the  School  Committee  had  violated 
Sections  10(a)(1)  and  (3)  of  the  Law  by  laying  off  provisional  and 
temporary  custodians  in  retaliation  for  their  protected  activity.  The  Union 
had  filed  a  representation  petition  with  the  Commission  on  March  30, 
1 992  seeking  to  represent  the  previously-unrepresented  custodians.  The 
parties  met  in  the  Commission's  offices  on  May  13,  1992  to  explore  a 
possible  consent  election  agreement  and  the  Commission  scheduled  an 
evidentiary  hearing  for  July  3  because  the  parties  were  unable  to  reach 
agreement.  On  June  25,  1992,  the  School  Committee  notified  the 
affected  custodians  that  they  would  be  laid  off  effective  June  30,  1992. 
The  School  Committee's  budget  projections,  which  were  prepared 
between  February  and  July  1992  reflected  that  cuts  would  be  made  in 
the  custodial  budget. 

The  Commission  found  that  the  timing  of  the  layoffs  in  relation  to  the 
protected  activity  demonstrated  anti-union  animus  toward  the  custodians, 
which  along  with  filing  a  representation  petition  with  the  Commission  and 
the  layoffs  themselves,  established  a  prima  facie  violation  under  Section 
10(a)(3).  The  Commission  then  considered  the  School  Committee's 
proffered  reasons  for  the  layoffs  and  concluded  that  the  School 
Committee  had  failed  to  rebut  the  presumption  of  discrimination  in  the 
prima  facie  case.  Although  the  Commission  found  the  evidence 
established  a  declining  budget  for  custodial  operations,  the  Commission 
concluded  that  the  School  Committee  had  not  demonstrated  that  the 
proffered  economic  reasons  actually  motivated  the  decision  to  lay  off  the 
custodians  at  issue. 

In  Citv  of  Boston,  20  MLC  1431  (1994),  the  Commission  considered 
whether  to  sever  emergency  medical  technicians  (EMT's)  from  a 
recognized  city-wide  bargaining  unit  containing  professional,  non- 
professional, blue  collar,  and  clerical  employees.  First,  the  Commission 
concluded  that  the  EMT's  had  a  separate  and  functionally  distinct 
community  of  interest  from  the  other  employees  in  the  broader  city-wide 
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unit  because  they  exercise  specialized  skills  in  basic  and  advanced  life 
support  services  acquired  and  developed  through  a  required  course  of 
study  and  maintained  through  a  recertification  process.  Second,  the 
Commission  observed  that  bargaining  history  reflected  that  EMT's  had 
emerged  from  the  overall  unit  and  taken  on  an  identity  with  special 
interests  and  concerns  that  did  not  exist  at  the  time  the  unit  was 
recognized.  Finally,  the  Commission  noted  that  the  City  and  the 
incumbent  bargaining  representative  had  addressed  the  EMT's  special 
negotiating  concerns  in  separate  supplemental  negotiations.  Therefore, 
the  Commission  found  that,  because  the  EMT's  were  a  uniquely- 
specialized,  cohesive  group  of  employees,  their  interest  in  separate 
representation  outweighed  the  Commission's  reluctance  to  disturb  an 
established  bargaining  relationship;  and  the  Commission  directed  an 
election  among  the  EMT's  in  a  separate  unit. 

In  Board  of  Trustees/University  of  Massachusetts,  20  MLC  1453 
(1994),  the  Commission  considered  whether  teaching  and  research 
assistants  at  the  University  of  Massachusetts  at  Lowell  were  public 
employees  entitled  to  collective  bargaining  rights  under  G.L.  c.  1  50E  or 
whether  they  were  casual  employees  who  were  not  entitled  to  bargaining 
rights.  Although  a  plurality  of  the  Commission  had  determined  in  1979 
that  teaching  and  research  assistants  at  the  Amherst  and  Boston 
campuses  of  the  University  of  Massachusetts  were  not  entitled  to 
bargaining  rights,  Board  of  Trustees,  5  MLC  1986  (1979),  here  the 
Commission  concluded  that  the  petitioned-for  unit  of  teaching  and 
research  assistants  at  the  Lowell  campus  consisted  of  public  employees 
and  was  an  appropriate  unit.  The  Commission  reasoned  that  the 
assistants  worked  with  sufficient  regularity  and  had  sufficient 
expectations  of  continued  employment  to  be  entitled  to  collective 
bargaining  rights.  Further,  the  Commission  concluded  that  the  petitioned- 
for  unit  was  an  appropriate  unit,  even  though  it  included  only  the 
assistants  at  one  campus  of  the  University  of  Massachusetts.  Finally,  the 
Commission  determined  that  there  was  no  reason  to  believe  that 
extending  collective  bargaining  rights  to  the  assistants  would  negatively 
impact  the  academic  and  policy  concerns  of  the  University. 

Town  of  Brookline,  20  MLC  1570  (1994)  raised  the  issue,  inter  alia 
whether  the  Town  had  violated  the  Law  by  increasing  fire  fighters 
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contributions  for  HMO  premiums  without  bargaining  to  resolution  or 
impasse.  The  facts  before  the  Commission  revealed  that  the  Town  had 
insisted  on  bargaining  separately  about  the  issue  of  the  increased  HMO 
contributions  mid  term.  However,  the  Union  refused  to  discuss  the  issue 
apart  from  the  parties'  successor  contract  negotiations.  Deferring  to  the 
findings  of  an  arbitrator,  the  Commission  determined  that  the  HMO 
premium  rate  was  a  term  of  the  parties'  agreement.  It  then  concluded 
that  the  parties  could  not  be  at  impasse  on  the  issue  of  increased  HMO 
premiums  because  the  Town  had  improperly  restricted  negotiations  by 
insisting  that  they  bargain  separately  about  health  insurance  premiums. 
Further,  the  Commission  rejected  the  Town's  argument  that,  because  of 
its  fiscal  condition,  the  Town  could  not  defer  implementing  the  change 
until  lengthy  successor  negotiations  were  complete.  Therefore,  the 
Commission  held  that  the  Town  violated  the  Law  when  it  implemented  an 
increase  in  HMO  premium  contributions  without  bargaining  with  the  Union 
to  resolution  or  impasse  in  the  context  of  successor  negotiations. 

The  issue  before  the  Commission  in  Town  of  Dedham,  21  MLC  1014 
(1994)  was  whether  an  employer  has  an  obligation  to  bargain  with  a 
union  representing  its  employees  before  executing  an  MCAD  Consent 
Order.  The  Commission  concluded  that,  although  an  employer  is  not 
required  to  bargain  over  any  aspects  of  its  decision  to  enter  into  a 
Consent  Order  settling  a  matter  before  the  MCAD,  it  is  obligated  to 
bargain  with  a  union  about  the  impacts  of  the  Consent  Order  on  terms 
and  conditions  of  employment. 
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LABOR  RELATIONS  COMMISSION 
LITIGATION  REPORT 
July  1993-  June  1994 

CASES  BEFORE  THE  APPELLATE  COURTS 
Decisions  Issued: 

1 .  William  Plouffe  v.  Labor  Relations  Commission,  Appeals  Court  affirmed 
Labor  Relations  Commission's  decision  to  dismiss,  without  a  hearing,  a 
duty  of  fair  representation  claim.  December  1993. 

2.  City  of  Everett  v.  Labor  Relations  Commission.  416  Mass.  620 
(1993).  Supreme  Judicial  Court  affirmed  Labor  Relations  Commission's 
decision  that  the  City  had  unlawfully  increased  employee  health 
maintenance  organization  insurance  contributions. 

3.  Massachusetts  Corrections  Officers  Federated  Union  v.  Labor 
Relations  Commission.  417  Mass.  7  (1994).  Supreme  Judicial  Court 
affirmed  Labor  Relations  Commission's  decision  to  dismiss  a  charge  of 
prohibited  practice,  without  a  hearing,  alleging  that  the  Commonwealth 
had  unilaterally  reduced  certain  health  insurance  benefits.  The  SJC 
affirmed  the  Commission's  conclusion  that,  because  the  Commonwealth 
had  no  control  over  the  Group  Insurance  Commission  (GIC),  it  was 
relieved  of  the  obligation  to  bargain  over  the  GIC's  decision  to  alter  health 
insurance  coverage. 

4.  Massachusetts  Organization  of  State  Engineers  and  Scientists  v.  Labor 
Relations  Commission,  35  Mass.App.Ct.  1109  (1994).  Appeals  Court 
affirmed  Commission  decision  dismissing  a  charge  of  prohibited  practice, 
upholding  the  Commission's  finding  that  the  Governor's  act  of  filing 
certain  legislation  did  not  abrogate  or  repudiate  the  Union's  collective 
bargaining  agreement. 

5.  Plymouth  Police  Brotherhood  v.  Labor  Relations  Commission,  417 
Mass.  436  (1994).  Rejecting  the  Union's  First  Amendment  arguments, 
the  Supreme  Judicial  Court  affirmed  the  Commission's  decision  to  dismiss 
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a  charge  of  prohibited  practice  without  a  hearing  because  the  Union  had 
not  established  probable  cause  to  believe  that  a  union  officer  had  been 
disciplined  for  his  protected  activity  rather  than  his  insubordinate  remarks. 

6.  Bertram  Switzer  v.  Labor  Relations  Commission,  36  Mass.App.Ct.  565 
(1 994).  Appeals  Court  affirmed  Commission's  pre-complaint  dismissal  of 
a  duty  of  fair  representation  charge. 

Pending  Cases: 

1 .  Bray  v.  Labor  Relations  Commission,  A.C.  No.  88-P-603,  appeal  of 
pre-complaint  dismissal.  Case  stayed  by  appellant  pending  Commission 
disposition  of  new  charges. 

2.  City  of  Lynn  v.  Labor  Relations  Commission,  A.C.  No.  93-P-810. 
Appeal  from  decision  finding  that  involuntary  retirement  process 
implicates  bargaining  obligation  and  that  the  City  unilaterally  altered  its 
involuntary  retirement  practice.  Brief  filed  May  1994. 

4.  City  of  Chicopee  v.  Labor  Relations  Commission,  A.C.  No.  93-P- 
0832.  Appeal  from  decision  finding  that  certain  positions,  including  the 
deputy  collector,  assistant  city  clerk,  assistant  assessor,  and  assistant 
treasurer,  are  employees  within  the  meaning  of  G.L.c.  1  50E  and  that  the 
City  refused  to  bargain  over  their  terms  and  conditions  of  employment. 
Brief  filed  January  1994,  Argued  June  1994. 

5.  Dunn  v.  Labor  Relations  Commission,  A.C.  No.  93-P-1782,  appeal 
from  pre-complaint  dismissal  of  duty  of  fair  representation  charge.  Brief 
filed  March  1994. 

6.  Cannava  v.  Labor  Relations  Commission,  A.C.  No.  93-P-1433,  appeal 
from  pre-complaint  dismissal  of  duty  of  fair  representation  charge.  Brief 
filed  June  1994. 

7.  National  Association  of  Government  Employees  v.  Labor  Relations 
Commission,  A.C.  No.  94-P-354.  Appeal  from  decision  finding  that  NAGE 
had  breached  its  duty  of  fair  representation.   Brief  filed  June  1994. 
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8.  Edwards  v.  Labor  Relations  Commission,  A.C.  No.  94-P-432,  appeal 
from  pre-complaint  dismissal  of  duty  of  fair  representation  charge. 
Commission  Brief  to  be  filed. 

9.  Pictrowski  v.  Labor  Relations  Commission,  A.C.  No.  94-P-621 ,  appeal 
from  pre-complaint  dismissal  of  charge  alleging  various  acts  of  retaliation 
because  of  protected  activity. 

Other  cases  appealed  but  not  yet  briefed  include  Commonwealth  of 
Massachusetts  v.  Labor  Relations  Commission,  an  appeal  of  a  final  order 
in  SUP-3462  and  SUP-3508;  E.  Orwat  v.  Labor  Relations  Commission, 
appeal  of  pre-complaint  dismissal  in  MUPL-3910;  E.  Orwat  v.  Labor 
Relations  Commission,  appeal  of  pre-complaint  dismissal  in  MUP-9460; 
Town  of  Halifax  v.  Labor  Relations  Commission,  appeal  of  a  final  decision 
in  MUP-7823;  E.  Orwat  v.  Labor  Relations  Commission,  pre-complaint 
dismissal  in  MUPL-3962;  Commonwealth  of  Massachusetts  v.  Labor 
Relations  Commission,  appeal  of  a  final  decision  in  SUP-3829;  B.  Switzer 
v.  Labor  Relations  Commission,  appeal  of  pre-complaint  dismissal  in 
MUPL-3917;  M.  Jardin  v.  Labor  Relations  Commission,  appeal  of  pre- 
complaint  dismissal  in  UP-124;  Boston  School  Committee  v.  Labor 
Relations  Commission,  appeal  of  final  decision  in  MUP-9067;  Suffolk 
County  v.  Labor  Relations  Commission,  appeal  of  final  decision  in  MUP- 
8820,  Town  of  Falmouth  v.  Labor  Relations  Commission,  appeal  of  final 
decision  in  MUP-81  1  4. 
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CASES  BEFORE  SUPERIOR  COURTS 


Strike  Related  Litigation: 

1 .  Labor  Relations  Commission  v.  Boston  Teachers  Union,  Suffolk 
Superior  Court  C.A.  No.  93-61 1  7,  Complaint  for  injunctive  relief  filed  and 
initial  Temporary  Restraining  Order  granted. 

2.  Labor  Relations  Commission  v.  Beverly  Teachers  Association,  Essex 
Superior  Court  C.A.  No.  93-2599.  Requested  injunctive  relief  granted  and 
contempt  order  issued. 

3.  Labor  Relations  Commission  v.  Brockton  Education  Association, 
Plymouth  Superior  Court,  C.A.  No.  93-1836.  Injunctive  relief  granted, 
contempt  order  issued,  final  order  and  judgement  entered. 

Injunctions  filed  against  Labor  Relations  Commission: 

1 .  City  of  Maiden  v.  Labor  Relations  Commission,  Middlesex  Superior 
Court,  City  of  Maiden's  request  for  injunctive  relief,  seeking  to  halt 
Commission  hearing  in  pending  unfair  labor  practice  charge  involving 
insurance  issues,  denied. 

2.  Massachusetts  Bay  Transportation  Authority  v.  Labor  Relations 
Commission,  Suffolk  Superior  Court,  C.A.  No.  94-1 864.  MBTA's  request 
for  injunctive  relief,  seeking  to  halt  Commission  hearing  in  a  pending 
representation  petition,  denied. 
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EVOLUTION  OF  PUBLIC  EMPLOYEE  BARGAINING 


1935  Wagner  Act  (National  Labor  Relations  Act)  gave  collective 
bargaining  rights  to  private  sector  employees  in  interstate 
commerce. 

1937  Massachusetts  passes  Chapter  1  50A  extending  bargaining 
right  to  private  sector  employees  within  the  Commonwealth; 
Labor  Relations  Commission  established. 

1958  All  public  employees  (except  police  officers)  granted  the  right 
to  join  unions  and  to  "present  proposals"  to  public  employers. 
Chapter  149,  Section  178D. 

1  960  Employees  of  city  of  town  could  bargain  provided  that  the  law 
was  accepted  by  the  city  or  town.  There  were  no  specific 
procedures  for  elections  nor  the  manner  and  method  of 
bargaining.  Chapter  40,  Section  4C. 

1962  The  Massachusetts  Turnpike  Authority,  the  Massachusetts 
Port  Authority,  the  Massachusetts  Parking  Authority,  and  the 
Woods  Hole,  Martha's  Vineyard  and  Nantucket  Steamship 
Authority  became  subject  to  the  representation  and  unfair 
labor  practice  provisions  of  Chapter  150A. 

1964  State  employees  given  the  right  to  bargain  with  respect  to 
working  conditions  (but  not  wages).  Chapter  419,  Section 
178F.  However,  it  was  not  until  1965  when  the  Director  of 
Personnel  and  Standardization  promulgated  the  rules  governing 
recognition  of  employee  organizations  and  collective 
bargaining  negotiations  that  bargaining  took  place. 

1964  Chapter  1  50A  amended  to  include  health  care  facilities  as 
"employers"  and  nurses  as  "employees." 

1965  Municipal  employees  given  the  right  to  bargain  about  wages, 
hours,  and  terms  and  conditions  of  employment  Chapter  419, 
Sections  178G-N.  This  repealed  Chapter  40,  S.4C. 
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1  968  Chapter  1  50A  amended  to  expressly  include  private  nonprofit 
institutions  as  "employers"  and  nonprofessional  employees  of 
a  health  care  facility  or  of  private  nonprofit  institutions  (except 
members  of  religious  orders)  as  "employees." 

1969  Medonca  Commission  established  by  legislature  to  revise 
public  employee  bargaining  laws. 

1973  Most  public  employees  -  state  and  municipal  -  extended  full 
bargaining  rights  under  comprehensive  new  statute,  Chapter 
1  50E;  binding  arbitration  of  interest  disputes  involving  police 
and  fire  employees. 

1 974  Chapter  1  50E  amended  to  strengthen  enforcement  powers  of 
Labor  Relations  Commission,  modify  union  unfair  labor 
practices,  modify  standards  for  exclusion  of  managerial 
employees. 

1 975  LRC  issued  standards  for  appropriate  bargaining  units  affecting 
fifty-five  thousand  state  employees  in  more  than  two- 
thousand  job  classifications.  Ten  statewide  units  were 
created-five  non-professional  and  five  professional.  Statute 
passed  providing  for  separate  bargaining  unit  for  state  police. 
[Employees  of  the  University  of  Massachusetts,  and  the  state 
and  community  colleges  also  have  separate  units.] 

1977  Chapter  1  50E  extended  to  court  employees  in  the  judicial 
branch;  two  state-wide  units  (excepting  Middlesex  and  Suffolk 
Counties'  Superior  Court  officers)  established  for  judicial 
branch  employees. 

1977  Housing  authorities  and  their  employees  covered  by  the 
representation  and  prohibited  practice  sections  of  Chapter 
150E.  [Most  other  Authorities  remain  subject,  to  varying 
degrees,  to  Chapter  150A.] 

1977  Joint  Labor-Management  Commission  established  to  oversee 
collective  bargaining  negotiations  and  impasse  involving 
municipal  police  officers  and  fire  fighters. 
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1977  Agency  service  fee  provisions  are  clarified  to  require  that 
employee  organizations  provide  a  rebate  procedure  and  to 
indicate  which  expenditures  may  be  rebated  to  employees. 

1980  "Proposition  2  1/2"  enacted,  repealing  final  and  binding 
arbitration  for  police  and  firefighter  contract  negotiations. 

1981  Chapter  1 50E  amended  to  make  decisions  of  the  Labor 
Relations  Commission  reviewable  in  the  Appeals  Court. 

1981  Labor  Relations  Commission  empowered  to  refer  to  bargain 
cases  to  the  Board  of  Conciliation  and  Arbitration  of  the  Joint- 
Labor  Management  Committee  for  mediation. 

1981  Section  11  of  Chapter  1 50E  amended  to  articulate  the 
standard  for  issuing  complaints  in  prohibited  practice  cases. 

1981  The  definition  of  "employer"  or  "public  employer"  in  Section 
1  of  Chapter  1  50E  was  amended  to  specifically  include  all 
political  subdivisions,  with  limited  exceptions.  In  addition,  the 
definition  of  "professional  employee"  in  Section  1  of  Chapter 
1 50E  was  amended  to  specifically  include  a  detective, 
member  of  a  detective  bureau  or  police  officer  who  is  primarily 
engaged  in  investigate  work  in  any  city  or  town  police 
department  with  more  than  400  employees. 

1982  LRC  issues  comprehensive  regulations  setting  forth  agency 
service  fee  procedures,  including  requirements  for  unions  to 
collect  a  fee  pursuant  to  Section  1 2  of  Chapter  1  50E  and  for 
employees  to  challenge  the  amount  of  validity  of  the  fee. 

1983  Chapter  1  50A  amended  to  specifically  cover  private  vendors 
who  contract  with  the  state  or  its  political  subdivisions  to 
provide  certain  social  and  other  services. 

1984  The  definition  of  "employer"  or  "public  employer"  in  Section 
1  of  Chapter  1  50E  was  amended  to  include  the  newly  created 
Massachusetts  Water  Resources  Authority. 
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Chapter  1  50E  amended  to  forbid  employers  from  unilaterally 
changing  employees'  wages,  hours  and  working  conditions 
until  the  collective  bargaining  process  (including  mediation, 
factfinding  or  arbitration,  if  applicable)  has  been  completed. 

Arbitration  reinstituted  for  police  and  firefighter  contract 
negotiations,  with  arbitration  awards  subject  to  funding  by  the 
legislative  body. 

LRC  revises  regulations  to  clarify  procedures  and  increase 
efficiency. 
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COMMONWEALTH  OF  MASSACHUSETTS 
LABOR  RELATIONS  COMMISSION 

FINANCIAL  STATEMENT 
FISCAL  YEAR  1994 


General  Appropriation  Received  $865,004 

Salary  Reserve  Transfer  $34,213 

TOTAL  APPROPRIATION  AVAILABLE  $899,217 

EXPENDITURES: 

Employee  Salaries  $804,859 

Employee  Training/Mileage  Reimbursement  $2,152 

Contracted  Student  Interns  $8,41 1 

Unemployment,  Medicare,  Universal  Health  Insurance  $9,265 

Office  &  Administrative  Expenses  $32,483 

Equipment  Purchases  $23,962 

Equipment  Leases  &  Maintenance  Agreements  $16,498 

TOTAL  EXPENDITURES  $897,634 

Planned  Savings/Unemployment  Rate  Reduction  734 

Reverted  848 

TOTAL  REVERTED  $  1 ,582 
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I.        INTRODUCTION  -  STATEMENT  OF  THE  COMMISSION'S  RESPONSIBILITIES 


The  Labor  Relations  Commission  is  a  quasi-judicial  agency  whose  purpose  is  to  ensure 
the  prompt,  peaceful,  and  fair  resolution  of  labor  disputes  by  enforcing  the  labor  relations  laws 
of  the  Commonwealth.  As  the  state  counterpart  to  the  National  Labor  Relations  Board,  the 
Commission  administers  the  Public  Employee  Bargaining  Law  and  the  Private  Sector  Collective 
Bargaining  Law,  General  Laws  Chapter  150E  and  150 A  respectively.  These  laws  give 
employees  of  state  and  local  government,  and  employees  of  private  businesses  which  do  not 
come  within  the  jurisdiction  of  the  NLRB  the  right  and  protection: 

to  form,  join,  or  participate  in  a  union  or  association; 

to  bargain  collectively  over  terms  and  conditions  of  employment  such  as  wages, 
hours  and  benefits; 

to  engage  in  other  concerted  activity  for  mutual  aid  and  protection;  and 

to  refrain  from  participating  in  any  of  these  activities. 

The  Commission  has  existed  since  1937,  and  its  jurisdiction  has  been  expanded 
frequently.  The  legislature  has  granted  full  collective  bargaining  rights  to  state,  county  and 
municipal  employees  in  the  executive  and  judicial  branches  of  government.  Approximately  98  % 
of  the  Commission's  caseload  involves  labor  matters  affecting  public  employees  and  2%  of  the 
caseload  involves  the  employees  of  private  employers.  By  guaranteeing  to  employees  the  right 
to  choose  freely  whether  or  not  to  be  represented  by  a  union  and  by  impartially  adjudicating 
claims  between  employees,  employers  and  unions,  the  Commission  ensures  that  labor  and 
management  live  within  the  strictures  of  the  state's  collective  bargaining  laws.  Through  its 
decisions,  the  Commission  establishes  labor  relations  policy  for  public  employees  throughout 
Massachusetts.  * 

Pursuant  to  its  responsibility  to  ensure  prompt  and  fair  resolution  of  labor  disputes,  the 
Commission  performs  the  following  primary  functions: 

1.       Disposition  of  Unfair  Labor  Practice  Charges 

The  Commission  adjudicates  charges  of  unfair  labor  practices  as  defined  by  the  Laws. 
For  example,  charges  may  be  filed  by  either  a  union  or  an  employer  alleging  that  the  opposing 
party  has  not  bargained  in  good  faith.  A  charge  may  be  filed  by  an  individual  against  an 
employer  claiming  that  the  employer  has  discriminated  against  her  or  him  because  of  her  or  his 
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union  activity.  Charges  may  also  stem  from  allegations  by  individuals  that  their  union  has  not 
represented  them  fairly. 

Whenever  an  employee,  union,  or  employer  files  a  charge  with  the  Commission  claiming 
that  either  an  employer  or  union  has  committed  an  unfair  labor  practice,  the  Commission 
investigates  the  charge  and  after  reviewing  the  facts  alleged  and  legal  arguments  of  the  parties, 
determines  whether  it  has  "probable  cause"  to  issue  a  complaint  and  conduct  a  hearing.  If  the 
charge  is  dismissed  without  a  hearing,  the  charging  party  may  request  reconsideration  of  the 
matter  by  the  Commission.  If  the  Commission  affirms  the  dismissal,  the  charging  party  may 
seek  judicial  review  in  the  Appeals  Court. 

If  the  Commission  determines  that  probable  cause  exists  to  believe  that  the  law  has  been 
violated,  a  complaint  is  issued  and  a  public  hearing  is  conducted  by  an  administrative  law  judge. 
At  the  hearing,  the  parties  may  be  represented  by  counsel,  witnesses  are  sworn  and  evidence  is 
taken.  Following  the  hearing,  each  side  has  the  opportunity  either  to  file  briefs  or  to  offer 
closing  arguments. 

The  administrative  law  judge  may  issue  either  a  decision  or  recommended  findings  of 
fact.  Either  may  be  reviewed  by  the  full  Commission.  Final  Commission  decisions  may  be 
appealed  to  the  Massachusetts  Appeals  Court. 

All  administrative  law  judge  and  final  Commission  decisions  are  written  and  periodically 
published  for  the  benefit  of  the  public  and  the  labor  community  in  the  Massachusetts  Labor 
Cases,  a  private  reporter  service.  The  Commission's  decisions  are  also  available  by  CD  ROM 
subscription  through  the  Social  Law  Library.  Excerpts  of  the  decisions  are  also  published  in 
Mass.  Lawyer's  Weekly.  National  Public  Employment  Reporter.  Government  Employee 
Relations  Report.  Labor  Relations  Reporter,  and  Public  Employee  Bargaining.  The 
Commission's  decisions  guide  the  conduct  of  collective  bargaining  and  the  relationship  between 
labor  and  management  throughout  the  Commonwealth. 

2.       Conduct  of  Representation  Elections  and  Bargaining  Unit  Determination 

The  Commission  conducts  secret  ballot  elections  so  that  employees  may  choose  whether 
to  be  represented  by  a  union.  Elections  are  conducted  whenever  (1)  one  or  more  employee 
organizations  claim  to  represent  a  substantial  number  of  employees  in  an  appropriate  unit;  (2) 
an  employee  organization  petitions  the  Commission  alleging  that  a  substantial  number  of 
employees  wish  to  be  represented  by  the  petitioner;  or  (3)  a  substantial  number  of  employees 
in  a  bargaining  unit  allege  that  the  exclusive  representative  no  longer  represents  a  majority  of 
the  employees.  Elections  may  be  conducted  "on  site"  or  by  mail  ballot  procedures  depending 
on  the  size  of  the  unit  and  the  relative  cost  of  each  type  of  election. 
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By  law,  the  Commission  also  must  determine  what  bargaining  unit  is  "appropriate"  for 
collective  bargaining.  The  agency  must  consider  the  "community  of  interest"  that  exists  between 
different  classifications  of  employees,  the  efficiency  of  the  employer's  operations,  and  the 
interests  of  employees  in  "effective"  representation.  The  Commission  assists  the  parties  to  reach 
agreement  concerning  an  appropriate  unit.  When  no  agreement  is  possible,  however,  the 
Commission  holds  a  hearing  and  issues  a  written  decision. 

3.  Prevention  and  Termination  of  Strikes 

Strikes  by  the  employees  of  public  employers  are  illegal  under  Massachusetts  General 
Laws  Chapter  150E.  When  a  public  employer  believes  that  a  strike  has  occurred  or  is 
imminent,  the  employer  may  file  a  petition  with  the  Commission  for  an  investigation.  The 
Commission  quickly  investigates  and  decides  whether  an  unlawful  strike  is  occurring  or  about 
to  occur.  If  unlawful  strike  activity  is  found,  the  Commission  directs  striking  employees  back 
to  work  and  issues  other  orders  designed  to  help  the  parties  resolve  the  underlying  dispute. 
Most  strikes  end  after  issuance  of  the  Commission's  order,  but  judicial  enforcement  of  the  order 
sometimes  necessitates  Superior  Court  litigation  which  can  result  in  court-imposed  sanctions 
against  strikers. 

4.  Agency  Service  Fee  Determinations 

Chapter  150E  allows  public  employers  to  enter  into  collective  bargaining  agreements 
which  require  non-union  employees  covered  by  the  agreement  to  pay  an  agency  service  fee  to 
the  union,  "commensurate  with  the  cost  of  collective  bargaining  and  contract  administration," 
as  a  condition  of  continued  employment.  Employees  may  challenge  the  amount  of  the  annual 
agency  service  fee  by  filing  an  "amount"  charge  with  the  Commission.  Such  charges  require 
a  detailed  evaluation  of  the  union's  expenses.  Employees  also  may  challenge  a  union's  legal 
right  to  collect  a  fee  by  filing  a  validity  charge  with  the  Commission.  Hundreds  of  charges  are 
filed  each  year  raising  questions  of  constitutional  rights,  auditing  and  accounting  practices  as 
well  as  some  labor  policy  issues.  The  Commission's  rulings  have  set  precedent  in  this  emerging 
area  of  the  law. 

5.  Court  Litigation 

Parties  to  final  decisions  issued  by  the  Commission  may  appeal  the  decision  directly  to 
the  Massachusetts  Appeals  Court.  For  this  reason  the  Commission  functions  as  a  trial  level 
court  for  labor  relations  cases.  Further  appellate  review  may  be  sought  before  the  Massachusetts 
Supreme  Judicial  Court.  In  addition,  the  Commission  may  bring  suit  in  the  Appeals  Court  to 
enforce  compliance  with  final  decisions  of  the  Agency.  Although  the  Appeals  Court  has  original 
jurisdiction  over  Commission  final  orders,  the  Supreme  Judicial  Court  often  takes  cases  directly 
on  appeal  either  at  the  request  of  a  party  or  on  its  own  motion.  The  Commission  also 
occasionally  must  seek  judicial  enforcement  in  Superior  Court  of  orders  directing  public 
employees  to  cease  engaging  in  illegal  strike  activities.  Commission  staff  attorneys  represent  the 
Commission  and  conduct  all  of  the  agency's  litigation. 
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6. 


Other  Responsibilities 


The  Commission  processes  unit  clarification  petitions  and  requests  for  binding  arbitration. 
Clarification  petitions  may  be  filed  by  an  employee  organization  or  an  employer  for  the  purpose 
of  clarifying  or  amending  a  recognized  or  certified  bargaining  unit. 

Massachusetts  law  specifies  that  a  party  to  a  collective  bargaining  agreement  that  does 
not  contain  a  grievance  procedure  culminating  in  final  and  binding  arbitration,  may  petition  the 
Commission  to  order  grievance  arbitration.  These  "Requests  For  Binding  Arbitration"  are 
processed  quickly  by  the  Commission  to  assist  the  parties  to  resolve  their  grievances. 

Sections  13  and  14  of  Chapter  150E  require  the  Labor  Relations  Commission  to  maintain 
a  list  of  employee  organizations  and  the  bargaining  units  they  represent.  Section  7  of  Chapter 
150E  requires  public  employers  to  file  copies  of  all  collective  bargaining  agreements  with  the 
Commission.  The  Commission  requires  labor  organizations  to  provide  the  following 
information:  the  name  and  address  of  current  officers,  address  where  notices  can  be  sent,  date 
of  organization,  date  of  certification,  and  expiration  date  of  signed  agreements.  Each 
organization  must  also  file  an  annual  report  with  the  Commission  containing:  "the  aims  and 
objectives  of  such  organization,  the  scale  of  dues,  initiation  fees,  fines  and  assessments  to  be 
charged  to  the  members,  and  the  annual  salaries  to  be  paid  officers."  The  Commission  relies 
upon  various  internal  case-processing  incentives  to  encourage  compliance  with  the  filing 
requirements. 

7.  Caseload  Summary 

As  case  statistics  indicate,  the  Commission  primarily  serves  the  public  sector  population 
including  individual  employees,  unions,  and  employers. 

During  fiscal  year  1995,  836  cases  were  filed  with  the  Labor  Relations  Commission  and 
852  were  closed.  Of  the  cases  filed,  820,  or  98%,  were  filed  pursuant  to  the  agency's  public 
sector  collective  bargaining  jurisdiction  under  General  Laws  Chapter  150E.  The  remaining  16 
cases  dealt  with  the  Commission's  authority  under  General  Laws  Chapter  150A. 

In  FY  1994,  the  Commission,  for  the  first  time  in  its  history,  reduced  its  backlog.  In  FY 
1995  that  trend  continued.  The  Commission  will  continue  its  search  to  find  ways  of  reducing 
its  backlog. 

8.  Agency  Priorities 

The  Commission's  highest  priority  is  to  enforce  the  state's  collective  bargaining  laws  and 
to  promote  productive  labor  relations  by  resolving  cases  filed  with  the  Commission  as  quickly 
as  possible.  Time  required  to  resolve  a  case  varies  depending  upon  the  nature  of  the  legal 
claims,  the  resources  of  the  parties  and  the  resources  of  the  Commission.  Each  charge  requires 
docketing  and  clerical  time;  investigation  and  deliberation  time;  preparation  of  a  complaint  or 
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dismissal  order;  and,  when  the  charges  are  deemed  sufficiently  meritorious,  a  hearing  with 
detailed  factual  findings  and  a  legal  decision,  followed  by  time  for  appeals.  Constitutional 
principles  of  due  process  dictate  each  step  in  the  procedure.  The  Commission,  however,  has 
implemented  techniques  designed  to  reduce  the  agency  personnel  time  required  to  perform  each 
step.  For  example,  on  July  1,  1993,  the  Commission  instituted  a  mandatory  written  procedure 
policy  for  unfair  labor  practice  cases.  This  policy,  which  requires  the  parties  to  submit  detailed 
documentation  to  the  Commission,  replaces  time  consuming,  in-person  investigation  procedures 
has  resulted  in  a  faster  processing  of  cases.  During  FY  1994  and  FY  1995  the  Commission 
implemented  additional  internal  procedures  intended  to  emphasize  case  settlement  as  a  means  to 
improve  productivity  by  resolving  cases  without  time  consuming  trials.  Beginning  July  1,  1994, 
the  Commission  instituted  a  case  evaluation  program  designed  to  give  the  parties  to  selected 
unfair  labor  practice  cases  an  opportunity  for  early  evaluation  of  their  cases  in  the  hope  that  if 
the  parties  receive  an  impartial  appraisal  of  their  legal  position  then  they  will  be  more  likely  to 
settle  the  matter. 

The  changes  instituted  at  the  Commission  have  resulted  in  substantial  improvement  in  the 
time  it  takes  for  the  Commission  to  determine  "probable  cause"  and  hold  hearings  on  cases. 
Formerly,  it  took  six  to  eight  months  for  a  case  to  reach  the  Commissioners  for  a  probable  cause 
determination;  it  now  takes  less  than  three  months  from  the  time  pleadings  are  filed.  Formerly, 
the  time  span  between  the  time  a  complaint  was  issued  by  the  Commission  to  the  time  of  hearing 
was  six  to  eight  months;  it  is  now  less  than  four  months.  At  the  end  of  FY  1992  the  average 
length  of  time  that  a  case  was  open  at  the  Commission  was  62.7  weeks.  By  the  end  of  FY  1993 
that  average  had  been  reduced  to  51.83  weeks,  and  at  the  end  of  FY  1994  this  number  had  been 
further  reduced  to  43.89  weeks.  This  is  an  improvement  of  over  30%  in  two  years. 

While  the  Commission  has  focused  its  attention  to  prompt  processing  of  cases,  it  has  in 
no  way  compromised  its  commitment  to  quality.  By  delivering  clear  legal  opinions  that  provide 
guidance  to  the  labor-management  community,  the  Commission  attempts  not  only  to  resolve  the 
specific  legal  controversy  that  is  the  subject  of  the  decision,  but  also  to  establish  clear  legal 
precedent  that  will  guide  other  parties  in  the  conduct  of  their  labor  relations. 


5 


II.       STRUCTURE  OF  THE  COMMISSION 


The  Commission  consists  of  three  members  who  are  appointed  by  the  Governor  for 
staggered  five-year  terms,  one  designated  as  chairperson.  Any  member  of  the  Commission  may 
be  removed  by  the  governor,  upon  notice  and  hearing,  for  neglect  of  duty  or  malfeasance  in 
office,  but  for  no  other  cause.  The  Commission  has  the  authority  to  make,  amend  and  rescind 
such  rules  and  regulations  as  may  be  necessary  to  carry  out  the  provisions  of  the  law.  The 
Commissioners  manage  the  Commission,  hear  and  decide  cases  pending  before  the  agency, 
authorize  all  litigation,  and  manage  all  personnel.  For  administrative  purposes,  the  Commission 
is  within,  but  not  subject  to  the  jurisdiction  of,  the  Executive  Office  of  Labor. 

The  Executive  Secretary  directs  and  supervises  certain  employees  of  the  Commission. 
He  assists  the  Commissioners  in  budgetary  and  other  administrative  matters,  informs  the 
Commission  of  the  status  of  all  matters  pending  before  it,  and  maintains  a  permanent  record  of 
the  disposition  of  cases. 

The  Chief  Counsel  directs  and  supervises  the  legal  staff  in  their  duties  of  investigating 
cases,  conducting  hearings,  and  writing  decisions.  He  also  serves  as  the  Commissioners' 
principal  legal  advisor  and  supervises  the  legal  staff  with  respect  to  all  litigation  before  the 
courts  of  the  Commonwealth. 

The  administrative  law  judges,  designated  by  the  Commission  as  its  agents,  investigate 
and  hear  cases,  and  write  decisions.  Attorneys  may  also  appear  and  represent  the  Commission 
in  any  court  proceeding.  Election  specialists  conduct  on-site  and  mail  ballot  representation 
elections. 

The  administrative  support  staff  docket  all  cases,  type  notices,  decisions  and  court  briefs, 
tabulate  statistics,  and  process  all  internal  and  external  records  handled  by  the  Commission, 
including  personnel  and  purchasing  records. 
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m.      PUBLIC  INFORMATION/COMMUNITY  RELATIONS 


The  Commission  understands  that  employees,  unions  and  employers  are  better  able  to 
comply  with  the  law  when  they  understand  their  statutory  rights  and  responsibilities.  By 
providing  information  to  the  public  and  meeting  with  groups  of  employers  and  employees,  the 
Commission  attempts  to  reduce  the  numbers  of  charges  filed.  The  Commission  has  authored 
A  Guide  to  the  Public  Employee  Collective  Bargaining  Law  (now  in  its  8th  edition)  which 
explains  Commission  procedures;  summarizes  decisions  and  includes  the  text  of  the  law  and  the 
Commission's  regulations.  The  Guide  is  published  and  sold  by  the  University  of  Massachusetts 
Institute  of  Government  Services  and  used  extensively  by  the  public. 

A  Commission  staff  member  is  assigned  to  "Officer  of  the  Day"  duty  to  aid  the  many 
people  who  call  or  walk  into  the  Commission  with  labor-related  problems.  Although  the 
Commission  cannot  always  solve  such  problems,  the  "Officer  of  the  Day"  provides  accurate 
information  to  assist  the  public.  The  Commission  also  answers  questions  from  the  press 
concerning  the  status  of  various  cases  before  the  Commission. 

The  Commission  supplies  information  to  three  local  professional  publications  to  inform 
practitioners  in  the  field  of  public  sector  labor  relations.  The  Massachusetts  Labor  Relations 
Reporter  publishes  information  concerning  decisions,  court  cases,  hearings,  elections, 
complaints,  and  all  other  activities;  Massachusetts  Labor  Cases  prints  all  Commission  decisions 
in  full;  and  Massachusetts  Lawyers  Weekly  prints  summaries  of  Commission  decisions. 
Commission  decisions  are  also  frequently  reported  in  national  publications,  including 
Government  Employee  Relations  Reporter,  the  Bureau  of  National  Affairs  Labor  Relations 
Reference  Manual,  and  the  Commerce  Clearing  House  Labor  Cases. 

Commission  agents  travel  across  the  state  in  an  effort  to  make  the  Commission's  services 
more  accessible.  Most  elections  are  conducted  at  the  place  of  employment.  The  Commission 
also  provides  training  to  large  groups  of  constituents  in  order  to  prevent  prohibited  practices. 

In  order  to  provide  better  services  to  the  western  part  of  the  state,  the  Commission  has 
planned  and  received  funding  in  its  FY  1996  budget  for  an  office  and  hearing  room  in 
Springfield.  This  facility  is  scheduled  to  open  in  November,  1995. 
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IV.     DECISION  HIGHLIGHTS1 


In  Town  of  Arlington.  21  MLC  1 125  (1994),  the  Commission  considered  whether  the  parties 
had  bargained  to  impasse,  thereby  permitting  the  Town  to  implement  a  change  in  working 
conditions.  The  evidence  before  the  Commission  was  that  the  Town  and  the  Union  representing 
its  fire  fighters  were  engaged  in  bargaining  over  a  Town  proposal  to  implement  an  EMT 
defibrillation  program  (EMT-D).  The  parties  had  bargaining  about  this  issue  independently  of 
their  successor  contract  negotiations,  although  there  was  no  formal  agreement  to  bifurcate  the 
EMT-D  bargaining  from  the  parties'  successor  contract  negotiations.  The  parties  agreed  that, 
if  the  EMT-D  issue  could  be  resolved  quickly  then  it  made  sense  to  negotiate  the  issue 
separately;  otherwise  the  issue  would  become  part  of  their  successor  negotiations.  The  parties 
were  not  able  to  reach  agreement  on  the  EMT-D  issue,  and  the  Town  implemented  the  EMT-D 
program,  although  there  successor  negotiations  were  still  ongoing. 

The  Commission  concluded  that,  based  on  this  evidence,  the  parties'  bargaining  about  the 
EMT-D  issue  became  part  of  their  bargaining  for  a  successor  agreement  when  they  did  not  reach 
agreement  on  the  EMT-D  issue.  Therefore,  because  the  parties'  successor  negotiations  were  still 
ongoing  at  the  time  the  Town  implemented  the  EMT-D  program,  the  Town  violated  Section 
10(a)(5)  of  the  Law  because  the  parties  were  not  at  impasse  at  the  time. 

The  Commission's  second  significant  decision  dealing  with  impasses  this  year  was  City  of 
Boston.  21  MLC  1350  (1994) (on  appeal).  The  central  issue  in  the  case  was  whether  the  parties 
were  at  impasse  in  their  negotiations  when  the  City  implemented  its  reorganization  proposal. 
The  record  before  the  Commission  reflected  that,  after  several  bargaining  sessions,  the  parties 
reached  consensus  on  several  issues,  but  the  issue  of  additional  compensation  for  employees 
affected  by  the  proposed  reorganization  was  unresolved.  At  the  parties'  final  meeting  on  January 
31,  1991,  the  Union  continued  to  press  for  salary  increases,  and  the  City  restated  its  position 
that  the  changes  did  not  warrant  salary  increases.  The  City  then  declared  the  parties  at  impasse 
and  that  the  changes  would  be  implemented.  However,  later  in  the  day  on  January  31  and  again 
on  February  10,  1991,  the  Union  expressed  an  interest  in  continuing  to  discuss  the  issue.  Based 
on  these  facts,  the  Commission  held  that  the  parties  were  not  at  impasse  on  February  11,  1991, 
the  date  it  implemented  the  reorganization  in  light  of  the  Union's  pre-implementation  request  to 
continue  negotiations. 


1  This  summary  of  decisions  is  not  a  comprehensive  review  of  all  Commission  decisions 
that  have  issued  during  the  past  year. 
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The  issue  before  the  Commission  in  Town  of  Dedham.  21  MLC  1014  (1994)  was  whether 
an  employer  has  an  obligation  to  bargain  with  a  union  representing  its  employees  before 
executing  an  MCAD  Consent  Order.  The  Commission  concluded  that,  although  an  employer 
is  not  required  to  bargain  over  any  aspects  of  its  decision  to  enter  into  a  Consent  Order  settling 
a  matter  before  the  MCAD,  it  is  obligated  to  bargain  with  a  union  about  the  impacts  of  the 
Consent  Order  on  terms  and  conditions  of  employment. 

One  of  the  issues  decided  by  the  Commission  is  City  of  Taunton.  21  MLC  1045  (1994)  was 
whether  G.L.  c.  41,  Section  56  rendered  a  settlement  agreement  between  the  City  and  the  Union 
representing  its  police  unenforceable  because  that  statute  was  not  among  those  listed  in  Section 
7(d)  of  the  Law.  G.L.  c.  41,  Section  56  provides  that  expenditures  can  be  made  only  after  "an 
examination  to  determine  that  the  charges  are  correct  and  that... the  services  were  actually 
rendered  to  or  for  the  town..."  According  to  the  City,  there  was  a  conflict  between  this  statute 
and  the  agreement  the  Union  sought  to  enforce.  The  Commission  concluded  that,  because  the 
payments  provided  for  in  the  parties'  settlement  agreement  were  payments  to  make  employees 
whole  for  an  alleged  violation  of  the  Law,  and  were  not  wages  for  services  performed,  G.L.  c. 
41,  Section  56  does  not  prohibit  the  exercise  of  the  Commission's  remedial  authority  or  the 
settlement  of  cases  between  parties  consistent  with  the  Commission's  remedial  authority. 

In  Commonwealth  of  Massachusetts.  21  MLC  1198  (1994)  (on  appeal),  the  Commission 
considered  whether  the  Employer  had  unlawfully  restricted  the  role  of  a  Union  representative 
at  an  investigatory  meeting,  thereby  depriving  the  employee  of  her  Weingarten  rights,  when  the 
Employer  denied  the  Union  representative  an  opportunity  to  question  the  employee  directly 
during  the  interview.  The  Commission  determined  that  the  employee's  rights  were  fully 
protected  here  even  though  her  Union  representative  was  not  permitted  to  question  her  directly 
because  the  Employer  gave  her  an  opportunity  to  meet  privately  with  her  Union  representative 
to  clarify  any  disputed  facts  and  to  provide  any  favorable  facts  that  related  to  the  subject  of  the 
interview. 

Town  of  West  Springfield.  21  MLC  1216  (1994) (on  appeal)  involved  claims  that  the  Town 
had  discriminated  against  an  employee  in  violation  of  Section  10(a)(3)  of  the  Law  and  had 
independently  interfered  with  her  rights  under  the  Law  in  violation  of  Section  (10)(a)(l)  by 
constructively  discharging  her  for  failing  to  pay  an  agency  service  fee  that  the  Union 
representing  her  had  improperly  demanded.  The  record  before  the  Commission  was  that  the 
Town  had  sent  an  agency  service  fee  payer  two  letters  advising  her  that  the  Union  had  notified 
it  that  she  had  not  paid  an  agency  service  fee  and  was  obligated  to  do  so,  subject  to  discipline. 
The  second  letter  also  informed  her  that  the  Union  had  requested  the  Town  to  terminate  her  for 
nonpayment  of  a  service  fee  and  that  the  matter  would  be  discussed  at  a  Selectmen's  meeting. 
At  that  meeting,  the  Town  asked  the  Union  and  the  employee  to  work  something  out.  However, 
the  employee  submitted  a  letter  of  retirement  two  days  later  because  she  feared  that  she  would 
be  fired  for  nonpayment  of  the  service  fee.  At  no  time  did  the  employee  attempt  to  challenge 
the  fee  levied  by  the  Union  by  filing  a  charge  with  the  Commission. 
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First,  the  Commission  found  that  the  employee  had  failed  to  establish  the  adverse  action 
necessary  for  a  violation  of  Section  10(a)(3).  Because  the  record  did  not  show  that  the 
employee's  termination  was  imminent,  she  did  not  resign  under  the  threat  of  discharge.  Second, 
the  Commission  declined  to  read  Section  10(a)(1)  of  the  Law  to  require  the  Town  to  ensure  that 
the  Union  adequately  safeguarded  the  service  payers's  rights  before  enforcing  a  service  fee 
provision  in  a  collective  bargaining  agreement.  Even  if  the  Union's  conduct  may  have 
implicated  the  employee's  constitutional  rights,  the  Commission  reasoned,  the  appropriate 
regulatory  scheme  for  challenging  the  Union's  conduct  was  through  a  charge  against  the  Union 
contesting  the  manner  in  which  the  fee  was  assessed. 

In  Town  of  Southborough.  21  MLC  1242  (1994),  (on  appeal)  the  Commission  considered 
whether  an  employee's  conduct  constituted  concerted,  protected  activity  within  the  meaning  of 
Section  2  of  the  Law.  Relying  on  the  decision  of  the  National  Labor  Relations  Board  in  Myers 
Industries.  268  NLRB  493  (1984),  the  Commission  found  that  a  part-time  dispatcher  who  raised 
concerns  to  the  police  chief  was  acting  on  her  own  behalf  and  was  not  engaged  in  concerted 
activity  within  the  meaning  of  Section  2.  Therefore,  the  Town  did  not  violate  Section  10(a)(3) 
when  it  did  not  reappoint  her. 

The  central  issue  in  Town  of  Chatham.  21  MLC  1526  (1995)  was  whether  a  public  employer 
violates  Section  10(a)(5)  and  (1)  of  the  Law  if  it  ceases  paying  step  and  longevity  increases  after 
a  collective  bargaining  agreement  expires.  Initially,  the  Commission  noted  that,  although  a 
charge  alleging  that  a  public  employer  violates  the  Law  by  refusing  to  pay  step  increases  after 
a  contract  expires  was  dismissed  in  1978,  City  of  Springfield  School  Committee.  5  MLC  1050 
(1978),  the  Commission  had  never  before  addressed  the  issue  in  a  full  post-hearing  decision. 

The  appropriate  inquiry  for  deciding  this  issue,  the  Commission  concluded,  is  whether  step 
and  longevity  increases  under  an  expired  collective  bargaining  agreement  have  become  part  of 
the  status  quo,  which  requires  the  Commission  to  consider  whether  they  had  become  part  of  the 
established  practice  between  the  parties.  Observing  that  the  reference  to  step  and  longevity 
increases  in  the  parties'  expired  agreement  was  some  evidence  that  those  increases  were  made, 
the  Commission  was  unable  to  conclude  that  the  step  increases  had  become  a  condition  of 
employment,  absent  definitive  evidence  that  the  actual  practice  was  consistent  with  the  contract 
language. 

In  Abington  School  Committee.  21  MLC  1630  (1995),  the  Commission  considered  whether 
the  School  Committee  had  violated  Section  10(a)(1)  and  (5)  of  the  Law  by  implementing  a 
smoking  policy  without  bargaining  with  the  Union  to  resolution  or  impasse.  Although  the 
Commission  recognized  that  there  may  be  cases  where  a  public  employer's  interest  in  restricting 
or  banning  smoking  is  an  inherent  part  of  its  mission  as  a  governmental  entity  and  therefore  not 
subject  to  bargaining,  the  Commission  did  not  find  that  the  School  Committee's  decision  to 
restrict  smoking  here  resulted  from  an  overriding  interest  or  educational  policy  concern  inherent 
in  its  mission.  Therefore,  on  the  record  before  it,  the  Commission  held  that  the  smoke  free 
policy  the  School  Committee  implemented  was  a  mandatory  subject  of  bargaining  and  that  the 
School  Committee  violated  the  Law  by  not  bargaining  with  the  Union  before  implementing  it. 
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However,  because  Section  36  of  the  Education  Reform  Act  of  1993,  which  was  enacted  after 
the  School  Committee  issued  its  policy,  precludes  school  personnel  from  using  tobacco  products 
in  school  facilities,  the  Commission  declined  to  issue  a  status  quo  remedy.  Rather,  it  ordered 
the  School  Committee  to  bargain  with  the  Union  about  the  impacts  of  the  smoking  ban. 

The  issue  before  the  Commission  in  Commonwealth  of  Massachusetts.  21  MLC  1713  (1995) 
was  whether  certain  prohibited  labor  practice  charges  should  block  the  further  processing  of 
three  representation  petitions  in  statewide  bargaining  units  1,  3,  and  6.  Refining  the  reasoning 
in  Commonwealth  of  Massachusetts.  17  MLC  1650  (1991),  the  Commission  defined  the  criteria 
it  would  apply  in  future  cases  when  determining  whether  conduct  alleged  in  a  prohibited  labor 
practice  complaint  might  "interfere  with  a  valid  election,"  as  that  term  is  used  in  456  CMR 
15.12  (l)(c).  Relying  on  the  policies  of  the  National  Labor  Relations  Board,  the  test  adopted 
by  the  Commission  is  whether  a  prohibited  practice  charge  will  interfere  with  employee  free 
choice  based  on  the  character  of  the  charge,  the  size  of  the  work  force,  the  number  of  employees 
affected,  the  timing  of  the  charge,  and  the  employees'  interest  in  an  expeditious  election. 

Applying  these  factors  here,  the  Commission  determined  that  the  conduct  that  was  the 
subject  of  the  alleged  blocking  charges  involved  isolated  incidents  in  bargaining  units  of 
thousands  of  employees  and  was  unlikely  to  have  more  than  a  negligible  effect  on  employee  free 
choice  and  should  not  block  the  processing  of  the  three  representation  petitions. 
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V. 


SELECTED  LITIGATION.  JULY  1994-.TUNE  1995 


CASES  BEFORE  THE  APPELLATE  COURTS 
Decisions  Issued: 

1.  Canava  v.  Labor  Relations  Commission.  37  Mass.  App.  Ct.  1118  (1994).  The  Appeals 
Court  summarily  affirmed  a  pre-complaint  dismissal. 

2.  Dunn  v.  Labor  Relations  Commission.  37  Mass.  App.  Ct.  1123  (1994).  The  Appeals  Court 
summarily  affirmed  a  pre-complaint  dismissal. 

3.  Chicopee  v.  Labor  Relations  Commission.  38  Mass.  App.  Ct.  1106  (1995).  The  Appeals 
Court  summarily  affirmed  a  final  Commission  decision  holding  that  a  deputy  collector,  assistant 
city  clerk,  assistant  assessor,  and  assistant  treasurer  could  not  be  excluded  from  the  protections 
of  G.L.  c.  150E  merely  because  they  were  appointed  officials. 

4.  Concannon  v.  Labor  Relations  Commission.  38  Mass.  App.  Ct.  1118  (1995).  The  Appeals 
Court  summarily  affirmed  a  pre-complaint  dismissal  of  a  duty  of  fair  representation  claim. 

5.  Town  of  Halifax.  38  Mass.  App.  Ct.  1121  (1995).  The  Appeals  Court  summarily  affirmed 
a  final  Commission  decision  holding  that  the  Town  had  unilaterally  eliminated  EMT  duty,  ceased 
requiring  attendance  at  fire  drills,  and  transferred  bargaining  unit  work  to  non-unit  employees. 

6.  National  Association  of  Government  Employees  v.  Labor  Relations  Commission.  38  Mass. 
App.  Ct.  611  (1995).  The  Appeals  Court  affirmed  a  decision  of  the  Labor  Relations 
Commission  holding  that  a  union  had  breached  its  duty  of  fair  representation  to  an  employee  in 
a  collective  bargaining  unit  represented  by  the  union.  Reasoning  that  the  union's  appeal  was 
frivolous,  the  court  also  awarded  damages  to  the  Commission. 

7.  Orwat  v.  Labor  Relations  Commission.  38  Mass.  App.  Ct.  1128  (1995).  The  Appeals  Court 
summarily  affirmed  a  pre-complaint  dismissal  finding  that  an  individual  employee  had  no 
standing  to  claim  that  his  employer  failed  to  arbitrate  a  grievance.  Rather,  because  the 
employee's  union  was  the  proper  party  to  pursue  that  claim. 

8.  Orwat  v.  Labor  Relations  Commission.  38  Mass.  App.  Ct.  1128  (1995)  The  Appeals  Court 
affirmed  a  pre-complaint  dismissal  of  a  charge  alleging  a  breach  of  the  duty  of  fair 
representation. 
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Pending  Cases 


1.  City  of  Lynn  v.  Labor  Relations  Commission.  A.C.  No.  93-P-810.  Appeal  from  decision 
finding  that  the  involuntary  retirement  process  implicates  bargaining  obligation  and  that  the  City 
unilaterally  altered  its  involuntary  retirement  practice.  Argument  held:  1/17/95. 

2.  Edwards  v.  Labor  Relations  Commission.  A.C.  No.  94-P-432.  Appeal  of  pre-complaint 
dismissal  of  charge  alleging  breach  of  duty  of  fair  representation.  Briefing  completed  10/94. 

3.  Boston  School  Committee  v.  Labor  Relations  Commission.  A.C.  No.  94-P-1931.  Appeal 
from  Commission  decision  finding  that  School  Committee  had  unlawfully  laid-off  entire 
electorate  of  temporary  and  provisional  custodians  on  eve  of  Union  election.  Briefing  completed 
5/3/95. 

4.  W.  Ryan  v.  Labor  Relations  Commission.  A.C.  No.  95-P-396.  Appeal  of  pre-complaint 
dismissal  of  breach  of  duty  of  fair  representation  charge.  Briefing  completed  5/31/95. 

5.  Town  of  Falmouth  v.  Labor  Relations  Commission.  A.C.  No.  94-P-2113.  Appeal  from 
Commission  decision  finding  that  Town  had  repudiated  agreement  concerning  outside  details. 
Town  had  entered  conflicting  agreements  with  two  bargaining  units,  but  obligation  to  implement 
arbitrator's  award  for  one  union  is  not  defense  against  other  union's  repudiation  charge. 
Briefing  completed  6/6/95. 

6.  Massachusetts  Correction  Officers  Federated  Union  v.  Labor  Relations  Commission.  A.C. 
No.  95-P-539.  Appeal  from  Commission  decision  reversing  ALJ  and  finding  that 
Commonwealth  did  not  breach  employee's  Weingarten  rights.  Briefing  completed  8/7/95. 

7.  Suffolk  County  House  of  Correction  v.  Labor  Relations  Commission.  A.C.  No.  95-609. 
Appeal  from  Commission  decision  finding  that  employer  unilaterally  changed  shift  schedules 
and  eliminated  roll  call.  Briefing  completed  9/29/95. 

8.  Salem  Teachers  Union  v.  Labor  Relations  Commission.  A.C.  No.  95-P-637.  Appeal  of 
several  aspects  of  Superior  Court  strike  litigation,  including  decision  to  allow  School 
Committee's  intervention,  contempt  trial  procedure  and  amount  of  imposed  fine. 

LRC  brief  filed  9/29/95. 

Other  cases  appealed  but  not  yet  briefed  include:  City  of  Boston  v.  Labor  Relations  Commission, 
an  appeal  of  a  final  order  in  MUP-7704;  J.  Leonard  v.  Labor  Relations  Commission,  an  appeal 
of  final  decision  in  MUP-7465;  K.  Terry  v.  Labor  Relations  Commission,  an  appeal  of  final 
decision  in  MUP-8521;  International  Brotherhood  of  Police  v.  Labor  Relations  Commission, 
appeal  of  pre-complaint  dismissal  in  MUP-9593;  B.  Switzer  v.  Labor  Relations  Commission, 
appeal  of  pre-complaint  dismissal  in  MUP-9485;  L.  Doyle  v.  Labor  Relations  Commission, 
appeal  of  pre-complaint  dismissals  in  MUP-9412  and  MUPL-3922;  University  Staff  Association 
v.  Labor  Relations  Commission,  appeal  of  pre-complaint  dismissals  in  SUP-4040-4044;  City 
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of  Boston  v.  Labor  Relations  Commission,  appeal  from  final  decision  in  MUP-8372; 
Commonwealth  of  MA  (Dept.  of  Public  Welfare)  v.  Labor  Relations  Commission,  appeal  from 
final  decision  in  SUP-3459;  MOSES  v.  Labor  Relations  Commission,  appeal  from  final  decision 
in  SUP-3460;  Teamsters.  Local  59  v.  Labor  Relations  Commission,  appeal  from  final  decision 
in  MUP-9186;  M.  Merenda  v.  Labor  Relations  Commission,  appeal  from  final  decision  in 
MUP-8014;  MCOFU  v.  Labor  Relations  Commission,  appeal  of  pre-complaint  dismissal  in 
SUP-4083;  Commonwealth  of  MA  (Dept.  of  Correction)  v.  Labor  Relations  Commission, 
appeal  from  final  decision  in  SUP-3742. 
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COMMONWEALTH  OF  MASSACHUSETTS 
LABOR  RELATIONS  COMMISSION 
FISCAL  YEAR  1995  ANNUAL  REPORT 

APPENDIX 


EVOLUTION  OF  PUBLIC  EMPLOYEE  BARGAINING 


1935  Wagner  Act  (National  Labor  Relations  Act)  gave  collective 

bargaining  rights  to  private  sector  employees  in  interstate 
commerce. 

1937  Massachusetts  passes  Chapter  1  50A  extending  bargaining 

rights  to  private  sector  employees  within  the  Commonwealth; 
Labor  Relations  Commission  established. 

1958  All  public  employees  (except  police  officers)  granted  the  right 

to  join  unions  and  to  "present  proposals"  to  public 
employers.  Chapter  149,  Section  178D. 

1960  Employees  of  city  of  town  could  bargain  provided  that  the 

law  was  accepted  by  the  city  or  town.  There  were  no 
specific  procedures  for  elections  nor  the  manner  and  method 
of  bargaining.  Chapter  40,  Section  4C. 

1962  The  Massachusetts  Turnpike  Authority,  the  Massachusetts 

Port  Authority,  the  Massachusetts  Parking  Authority,  and  the 
Woods  Hole,  Martha's  Vineyard  and  Nantucket  Steamship 
Authority  became  subject  to  the  representation  and  unfair 
labor  practice  provisions  of  Chapter  1  50A. 

1964  State  employees  given  the  right  to  bargain  with  respect  to 

working  conditions  (but  not  wages).  Chapter  419,  Section 
1  78F.  However,  it  was  not  until  1  965  when  the  Director  of 
Personnel  and  Standardization  promulgated  the  rules 
governing  recognition  of  employee  organizations  and 
collective  bargaining  negotiations  that  bargaining  took  place. 

1964  Chapter  1  50A  amended  to  include  health  care  facilities  as 

"employers"  and  nurses  as  "employees." 

1965  Municipal  employees  given  the  right  to  bargain  about  wages, 

hours,  and  terms  and  conditions  of  employment  Chapter 
419,  Sections  178G-N.  This  repealed  Chapter  40,  S.4C. 

1 968  Chapter  1  50A  amended  to  expressly  include  private  nonprofit 

institutions  as  "employers"  and  nonprofessional  employees 
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of  a  health  care  facility  or  of  private  nonprofit  institutions 
(except  members  of  religious  orders)  as  "employees." 


1969  Medonca  Commission  established  by  legislature  to  revise 

public  employee  bargaining  laws. 

1973  Most  public  employees  -  state  and  municipal  -  extended  full 

bargaining  rights  under  comprehensive  new  statute,  Chapter 
1  50E;  binding  arbitration  of  interest  disputes  involving  police 
and  fire  employees. 

1974  Chapter  1  50E  amended  to  strengthen  enforcement  powers 

of  Labor  Relations  Commission,  modify  union  unfair  labor 
practices,  modify  standards  for  exclusion  of  managerial 
employees. 

1975  LRC  issued  standards  for  appropriate   bargaining  units 

affecting  fifty-five  thousand  state  employees  in  more  than 
two  thousand  job  classifications.  Ten  statewide  units  were 
created-five  non-professional  and  five  professional.  Statute 
passed  providing  for  separate  bargaining  unit  for  state  police. 
[Employees  of  the  University  of  Massachusetts,  and  the  state 
and  community  colleges  also  have  separate  units.] 

1977  Chapter  1  50E  extended  to  court  employees  in  the  judicial 

branch;  two  state-wide  units  (excepting  Middlesex  and 
Suffolk  Counties'  Superior  Court  court  officers)  established 
for  judicial  branch  employees. 

1977  Housing  authorities  and  their  employees  covered  by  the 

representation  and  prohibited  practice  sections  of  Chapter 
1  50E.  [Most  other  Authorities  remain  subject,  to  varying 
degrees,  to  Chapter  150A.] 

1977  Joint  Labor-Management  Commission  established  to  oversee 

collective  bargaining  negotiations  and  impasses  involving 
municipal  police  officers  or  fire  fighters. 

1977  Agency  service  fee  provisions  are  clarified  to  require  that 

employee  organizations  provide  a  rebate  procedure  and  to 
indicate  which  expenditures  may  be  rebated  to  employees. 
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"Proposition  2  1/2"  enacted,  repealing  final  and  binding 
arbitration  for  police  and  firefighter  contract  negotiations. 

Chapter  1 50E  amended  to  make  decisions  of  the  Labor 
Relations  Commission  reviewable  in  the  Appeals  Court. 

Labor  Relations  Commission  empowered  to  refer  to  bargain 
cases  to  the  Board  of  Conciliation  and  Arbitration  of  the 
Joint-Labor  Management  Committee  for  mediation. 

Section  1 1  of  Chapter  1 50E  amended  to  articulate  the 
standard  for  issuing  complaints  in  prohibited  practice  cases. 

The  definition  of  "employer"  or  "public  employer"  in  Section 
1  of  Chapter  1  50E  was  amended  to  specifically  include  all 
political  subdivisions,  with  limited  exceptions.  In  addition, 
the  definition  of  "professional  employee"  in  Section  1  of 
Chapter  1 50E  was  amended  to  specifically  include  a 
detective,  member  of  a  detective  bureau  or  police  officer 
who  is  primarily  engaged  in  investigative  work  in  any  city  or 
town  police  department  with  more  than  400  employees. 

LRC  issues  comprehensive  regulations  setting  forth  agency 
service  fee  procedures,  including  requirements  for  unions  to 
collect  a  fee  pursuant  to  Section  1  2  of  Chapter  1  50E  and  for 
employees  to  challenge  the  amount  of  validity  of  the  fee. 

Chapter  1  50A  amended  to  specifically  cover  private  vendors 
who  contract  with  the  state  or  its  political  subdivisions  to 
provide  certain  social  and  other  services. 

The  definition  of  "employer"  or  "public  employer"  in  Section 
1  of  Chapter  1 50E  was  amended  to  include  the  newly 
created  Massachusetts  Water  Resources  Authority. 

Chapter  1  50E  amended  to  forbid  employers  from  unilaterally 
changing  employees'  wages,  hours  and  working  conditions 
until  the  collective  bargaining  process  (including  mediation, 
factfinding  or  arbitration,  if  applicable)  has  been  completed. 


Arbitration  reinstituted  for  police  and  firefighter  contract 
negotiations,  with  arbitration  awards  subject  to  funding  by 
the  legislative  body. 

LRC  revises  regulations  to  clarify  procedures  and  increase 
efficiency. 
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COMMONWEALTH  OF  MASSACHUSETTS 
LABOR  RELATIONS  COMMISSION 

FINANCIAL  STATEMENT 
FISCAL  YEAR  1995 

Appropriation 

General  Appropriation  $  919,329. 

Salary  Reserve  Transfer  0. 


Total  Appropriation  $  919,329. 


Expenditures  +  Reverted 


Expenditures 

AA  -  Employee  Compensation 

$  846,124. 

BB  -  Travel 

2,054. 

DD  -  Pension  and  Insurance-Related  Expenses 

9,050. 

EE  -  Administrative  Expenses 

33,510. 

FF  -  Facility  Operational  Expense 

5,168. 

GG  -  Space  Rental 

0. 

HH  -  Consultants 

1,600. 

KK  -  Equipment  Purchases 

2,655. 

LL  -  Equipment  Lease,  Maintenance,  and  Repair 

18,359. 

Sub-Total  Expenditures 

918,520. 

Reverted 

Planned  Savings/Unemployment  Rate  Reduction  (DD)  $  141. 
Reverted  (all  other  accounts)  668. 


Sub-Total  Reverted  809. 

Total  Expenditures  +  Reverted  $  919,329. 
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